














Representation in Contempt Proceedings

Up until now only a standard tee has been payable for representation in proceedings for contempt —
that 1s contempt in the face of the court and not for breach of a court order. (See Legal Update,
Focus 1991 issue two).
The relevant Regulations have been amended with effect from 1 April 1992 so that the paying
authority may, where it 1s of the opinion that there are exceptional circumstances, allow a reasonable
fee having regard to the amount of the standard fee. The standard fee has been increased to £70.25 but if
you are granted representation by the court and wish to apply for a non-standard, assessed fee in a
case to be dealt with by the Board (that 1s all cases except those in the Court of Appeal, Criminal
Division and Crown Court criminal proceedings), you should send the grant of representation
produced and issued by the court on form RCP1 or RCP1(A) to Room 207, Legal Aid Accounts
Department, 12 Roger Street, London WCIN 2JL, together with a letter which must:—
l. Indicate that you wish to apply for a non-standard fee.
2. Give details of the exceptional circumstances of the case to justify the payment of a non-standard
fee (e.g. work required to be undertaken by the court after the court hearing and before a further
court hearing in the case).
3. Give full details of the work done and time spent.
4. Give the calculation of your claim based on the rates which would normally be claimable in
that court.
Your claim will be considered and you will be notified of the amount allowed. You will receive only

the standard fee where it i1s not considered that there are exceptional circumstances.

Complete List of Amendment Regulations coming into

force on 1 and 6 April 1992

. The Legal Advice and Assistance (Amendment) Regulations 1992 — in force 1 April 1992 - S.I. No. 591
The Legal Advice and Assistance (Amendment) (No.2) Regulations 1992 - in force 6 April 1992 - S.1. No. 719

I

3. The Civil Legal Aid (General) (Amendment) Regulations 1992 S.1I. No. 590 — in force 1 April 1992 (except payments
on account) [and the Civil Legal Aid (General) (Amendment) (No.2) Regulations 1992] — S.1. No. 721

4. The Civil Legal Aid (Assessment of Resources) (Amendment) Regulations 1992 — in force 6 April 1992 = S.I. No. 718

['he Legal Aid in Family Proceedings (Remuneration) (Amendment) Regulations 1992 — in force | April 1992 —
S.I. No. 596
6. The Legal Aid in Criminal and Care Proceedings (General) (Amendment) Regulations 1992 — in force 6 April 1992 —
S.I. No. 720
The Legal Aid 1in Criminal and Care Proceedings (Costs) (Amendment) Regulations 1992 — in force 1 April 1992 —
S.I. No. 592
8. The Legal Advice and Assistance at Police Stations (Remuneration) (Amendment) Regulations 1992 —
in force 1 April 1992 - S.1. No. 594
9. The Legal Advice and Assistance (Duty Solicitor) (Remuneration) (Amendment) Regulations 1992 -
in force 1 April 1992 — S.1. No. 639

N

-~

10. The Legal Aid in Contempt Proceedings (Remuneration) (Amendment) Regulations 1992 —
in force 1 April 1992 — S.1. No. 595

Additional copies of Legal Aid Focus can be
obtained from Caroline O'Dwyer

Legal Aid Board Head Office, 5th & 6th Floors,
29-37 Red Lion Street, London WC1 4PP.
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Criminal Legal Aid = Factors Determining “Interests of Justice”.

We recently decided to adopt the guidance on Section 22 Legal Aid Act 1988
produced by the Justices” Clerks” Socicty on the grant of Criminal Legal aid.

The guidance will be used by the arca offices and area committees when considering

applications for review of refusals of criminal legal aid. It is hoped that use of the
guidance will ensure consistency of decision making between courts and area offices.

The Board has sent the guidance to all Magistrates’ Courts in England and Wales and
copics are being provided to all the Board’s arca committee members. The guidance

will be reproduced in full in the 1991 Handbook (due out Summer 1991). In the
meantime copies can be obtained from Legal Aid Board Head Office.

Appealing your Costs Assessmierif

Since April 1989, solicitors
and counsel have had the
right of appeal to the Legal
Aid Board from an Arca
Committee's review of costs
assessments by the area office. . If you are dissatisficd with this decision and consider the
case involves a point of principle of gencral unportance,
you shonld write to the area office within 21 days to
apply for a certification, :

How to Appeal

. The Area Committee will advise you of its decision on
your review of the costs assessment by the arca office.

If you're dissatisficd with the
decision of the Area
Committee and the
C”""'"i"““ c“"’i"_l':“_ Fosy, . If the Arca Committee decides your case does involie a
case involves a principle of principle of general importance, it will notify you of the
general importance, it will centification.

certify that your case may go :

forward to the Costs Appeals
Committee of the Board,
The Costs Appeals
Commitee can revene,
allirm or amend the Area
Committee’s decision. . The Committee will consider the papers considered by
the Area Commmittee along with your submission and

. Onice you have reccived certification, you sl:ould anply
to Legal Aid Board Head Office, which will pur

Jorwand your case and any supporting submission 1o its
Costs Appeals Committee, "The weference to Fead
Office is not automatic cven if a point is certified.

The following pages

contain a list of decisions
on points of principle
taken to date by the Costs
Appeals Committee which
will be of help to
practitioners when
claiming costs from the
legal aid fund,

notify you of its decision at the carliest opportunity,

You have 21 days to appeal at cach stage of the appeals
procedure: from the Area Office assessment to the Arca
Committee's review, from the Area Conmittee's review
lo certification and then to the Costs Appeals
Commiteee.



"In House Photocopying \ Fuid |
In house photocopying is clearly an office overhead. (RRef: CRIMLA 1 - 18.12.89)

Confirmation to Clients of Next Hearing Date and Final Outcome
The solicitor may, il he considers it appropriate, write o his client after cach court appearance giving
details of the decision of the court and the client’s next appearance before the court.  The solicitor
may also write to his client at the conclusion of the matter giving the decision of the court,
(IRef: CRIMLA 2 - 6.3.90) :
Medical or Psyclu.unc Reports in Midgauon i
Only in exceptional cases will costs of medical or psychiatric reports be :lllmvul ﬁ)r use in mitigation
on conviction where no request has been made of the Court.
(IRefl: CRIMLA 3 - 27.3.90)

ol .
Enhanced Rates - Foreign Language spoken by Solicitor
When a solicitor who is able to speak a foreign linguage is able to deal with a case without an
interpreter enhanced rates m.1y be allowed. (IRef: CRIMLA 4 - 27.3.90)

Substantiation of Claims

In the absence of evidence to subslanlmc claims for work done the Board will not normally allow
those claims.  Ttems claimed should be supported by proper records.

(IRef: CIIMLA 5 - 27.3.90)

Disbursements - Blood Tests

The obtaining of blood test is a matter requiring prior permission pursuant to Regulation 17(4) The
Legal Advice and Assistance Iegulations (No. 2) 1980 (now Regulation 22(7) The Legal Advice and
Assistance Regulations 1989) unless such permission has been included in the approval of ABWOR
itsell.  The position is not affected by any adjournment or order of the Court relating to the obtaining
of blood tests. (Ikel: ABWOR | - 27.3.90)

Work done after Amendment showing Change of Solicitor

The Legal Aid in Criminal and Care Proceedings (Costs) Regulations 1989 do not permit payment for

work after the amendment of a eriminal legal aid order to the solicitor no longer assigned under that
*order, (IRef: CIIMLA 6 - 14.5.90)

Attendance at Formal Remand Hearings l

Attendance at formal remand hearings should not be necessary unless the solicitor is aware that he has
an application to make or opposc or the Court appearance presents a convenient and economical
opportunity for the solicitor to obtain further instructions from a Lln:n( who is in custody.

(Ref: CRIMLA 7 - 14.5.90) '

Authority for the Signature of a fresh Green Form

There is no power to grant retrospective authority for the signature of a fresh Green Form where such
authonty is required and there is also no power to allow costs in Green Form or ABWOIR cases
where such authority is required but has not been obtained.  An appraval of ABWOR by the area
oflice does not alter the position, (IRef: LAA 1 < 14.5.90)

Work done before Issue of Legal Aid Order - Regulation 44(7) Legal Aid in Criminal and
Care Proceedings (General) Regulations 1989

The provisions of Regulation 44(7) Legal Aid in Criminal and Care Proceedings (General)
Regulations 1989 apply to any legal aid order, including orders following a renewal to Court ora
review by the Area Conmmittee.  Further, the provisions of Reegulation 44(7)(b) of the Regulations
refer only to the original legal aid application, (ILef: CIVIMLA 8 = 24.7.90)
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Attendances on Clients Remanded in Custody at a Distance

Where a solicitor is representing a client in a local court where that solicitor normally practises and the
client is rennanded in custody at a distance, then the solicitor will normally be permitted to atend this
client in custody to take instructions, although i all cases all the circumstances should be takeninto
account, including, by way of example, the nature and seriousness of the charge, whether the client is
under a disability, the relationship, if any between the solicitor and client, the practicability of tiking
instructions at court and the likelihood of the client being granted bail or being moved to a place of
detention closer to the solicitor's office. (IRef: CIRIMLA 9 - 4.9,90)

Transcription of Taped Interviews

Where a solicitor applics for prior authority to transcribe a tape using an outside apency and satisfies the
Arca Committee that such a transeript is necessary then authority should normally be granted. Where
a solicitor chooses to transeribe a tape in-house the work of transeription would not normally be
regarded as fee camer'’s work and will not therefore be remunerated ander the Legal Aid Order.

(Ref: CRIMLA 10 - 4,9.90)

Separate Representation

Wlhiere the interests of justice require it two or more legally aided defendants represented by the same
firm of solicitors can be represented by separate advocates in court, 1t is for the solicitor to justify both
the separate representation and the number of advocates used. ' Where separate representation is
Justified the fim of solicitors may appear by in-house solicitor, solicitor agent or counsel but where
non=assigned Counsel is bricfed the assessiment will be on the maximum fee basis,  Where it is sought
to justily separate representation on the basis of interests of justice and it appears that there is a conflict
which is such that the solicitor should withdraw from acting for one or more defendants, the Board
should, in determining the solicitor's fees, consider whether it was reasonable for the solicitor to
continue toact in those circnmstances, (IRefs CIRIMLA 11 = 4.9.90)

Determination of Costs _ i L
Where the Board disallows a specific item for a specific reason the item should be identified and the
reason given but the Board is not precluded from reducing claims for classes of work without
specifically identifying particular items of work.  An Arca Committee may determine a review of an
assessient without considering the solicitor’s file of papers pravided that it otherwise has sullicient
information to determine the appeal or the solicitor has failed to provide that information after having
been given an opportanity to do so. - Where, in determining costs, the Board has taken into account
some specific factor or factors other than the nature, importance, complexity, or difficulty of the work
and time involved it should indicate that factor or factors. (Refi CRIMLA 12 - 4.9.90)

Meaning of the Limitation “Limited to Obtaining Counsel's Opinion ;

A certificate bearing the limitation “Limited to obtaining Counsel’s Opinion™ covers the obtaining of
only one opinion (which may follow a conference).  Work undertaken by the solicitor to clarify a
genuine ambiguity in the opinion itsell could however be allowed. (Refl: CLA 1 - 4.9.90)

Eunhanced Rates in Criminal and Care Cascs

Claims for enhanced rates in criminal and care proceedings under the Legal Aid in Criminal and Care
Proceedings (Costs) Regulations 1989 may be assessed on the basis of broad average direct cost of the
waork (the A figure) to which is added a percentage uplift (the I3 figure) to take into account all the

relevant circumstances of the case.

The A figure will be reached with regard being had to the rate likely to be allowed by the appropriate
Crown Court for the relevant level of fee carner at the time to which the costs claim relates,

As to the B figure 35% should be considered as a starting point in respect of preparation.  Solicitor
advocacy would normally be expected to carry an uplift of 40-60% and atendances with counsel 20%.
Travel and waiting would not normally be expected to attract enhanced rates,  Each case must be
considered on its own particular merits, having regard to all the relevant cireumstances of the case.

Routine letters and telephone calls should be allowed at the scale rate per item with non-routine letters
remunerated according to length and content on a time basis and timed telephone calls which represent
attendances wherehy material progress is made also being allowed on a time basis.

(Ref: CIIMLA 13 - 24.7.90 and 4.9.90)
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Fhe fact dhat a pastcalar sobicnos or fom sabanits a Lage number of criminal bills in time and only

rarcly submits bills out of time does not constitute good reason for delay in submitting the bill in any
particular case. (Rel: CIRIMLA 14 - 1.10.90)

Allowance for Checking the Dill and Signing the Report on Case in Matrimonial Cases
Schedule 2 Part V of the Matrimonial Causes (Costs) Iules 1988 prescribes a taxation item in those
cases to which the Rules relate. This has no direet relevance to a Regulation 105 assessment and Note
18(i) to the Senior Registrar's Practice Direction of 23 August 1988 states that the drawing of a bill of
costs is not fee ecarner work and, save in exceptional circumstances, no charge should be made for such
work. However, on an assessment to which the Rules relate, where a claim is made for preparing the
bill (and the case is not exceptional justifying such a payment), consideration should be given to
making a small allowance which is for the solicitor's time in checking the bill and signing the RReport
on Case. An allowance of £10 to £15 would be appropriate for cases within Regulation 105(3)(a)
The Civil Legal Aid (General) Regulations 1989 [bills up to £500] although a higher allowance may
be appropiiate for more complex cases. (Refi CLA 2 - 1.10.90)

Payment of Witness Expenses

The cffect of the provisions of Scction 25(3) Legal Aid Act 1988 and Regulations 15 and 16 of the
Costs in Criminal Cases (General) Regulations 1986 made under the Prosecution of Offences Act

1985 is that witness expenses, defined as including compensation for trouble or loss of time and out of
pocket expenses, are not payable under a criminal legal aid order unless the Court dirccts that they may
not be paid from Central Funds. I the Court does so dircct then they may be paid under the legal aid
order where they were reasonably incurred in accordance with Regulation 7 of the Legal Aid in
Criminal and Care Proceedings (Costs) Reegulations 1989, (IRef: CRIMLA 15 - 1.10.90)

When the Duty Solicitor Rate is Payable

Duty solicitor rates rather than own solicitor rates are only payable when a solicitor is advising as a duty
solicitor within the Duty Solicitor Arrangements or when advice is commenced in a duty period and
continues without interruption beyond the end of the duty period. (Ref: DS 1 - 1.10.90)

Failure to Report a Significant Change

If a solicitor fails to report a significant change, which is known to him, in either the circumstances of
the assisted person or the case, costs subsequently incurred may be considered not to have been
reasonably incurred and may be disallowed. (Itef: CLA 3 - 1.10.90)

Scope of ABWOR Approval e
The scone of an ABDWOIR includes negotiations for settlement of the pmcccdmg\ covucd prnvulcd
aat the - yotiations reasonably relate w the scope of the particular ABWOIK approval.  The scope
does not inciwde implementation of any settlement save (o u-huln 3 final vrd wuhm the scope of the
ABWOR approval, (IRef: ABWOR 2 - 14.11.90) i

Correction of Prosecution Papers
The primary responsibility for the accunc!_zn admissibility of prosecution papers lics w;th “the Crown
Prosecution Service and in the event ol inacéutacics or objucnom to admissibility these should;in the
first instance, be drawn to the aucunéu afthe’ ("rown Prosecution Service who should bc invited to
correct themy.  There may, Imw:vcr. be r rare cases where it is justified for the defence
correct the prosceution papers. (e CIUMLA 16 - 3.12.90)

Inspection of Original Documents in Medical Negligence Cases
When assessing the merits of possible medical negligence proceedings ivw
solicitor to mspgcl the original records as a matter of course but whel to believe
that the copy records supplied are incomplete or inaccurate it would o inspect
the originals, Where cases (Il within this principle a certificate limited to olnalmng of pumlub
muln.al numls will cover inspection of original records. (Ief: (‘LA 45312 ‘)0) i
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