























4.2.3.

4.3

4.3.1

4.3.3

4.3.4

capital assets then, depending on the circumstances of
the case, it may be appropriate to grant for ancillary
relief generally including maintenance (on the basis that
an order is likely to be obtained without increasing the
likely costs — see cross-reference, below).
Cross-reference: para 4.1.4 and contrast 4.1.6(a) above).

Legal aid is likely to be granted to defend an application
for capital distribution (or cross-apply) because the
circumstances of the particular applicant and/or the
issues in the case (e.g. as to factual complexity or a point
of law) will normally justify the grant of representation.

Certificates/approvals whether to take or defend
proceedings will be limited to ensure that before a case
proceeds to a final contested hearing the solicitor must
report as soon as practicable to the area office
confirming that this cannot reasonably be avoided and
remains justified, having regard to the prospects of
success (i.e. strength in terms of achieving the desired
outcome), value of claim and property in dispute as well
as attempts to define the issues between the parties and
to settle the matter. In cases which are subject to the
Ancillary Relief Pilot Procedure the solicitor will be
able to report after any Financial Dispute Resolution
(FDR) appointment. Furthermore, where the issues
between the parties are not clear or alternatively appear
capable of being minimised or resolved the certificate
will be limited in the first instance to allow the issues to
be defined and to cover negotiations as to settlement
followed by a solicitor’s report.

Debts Liability

An ancillary relief order cannot bind creditors and the
court has no powers under Sections 23 and 24 of the
Matrimonial Causes Act 1973 to adjust debts between
parties. Legal aid is therefore only likely to be granted to
apply for an order relating to debts if responsibility for
them is likely to be significantly adjusted by a court
order (i.e. where there are other financial resources
which can be used for that purpose).

The likely level of any lump sum order made for this
purpose must justify the costs of proceedings generally
having regard to the operation of the statutory charge
and the respondent must have the means to meet the
order forthwith or within a reasonable time.

Legal aid is likely to be granted to defend an application
because the circumstances of the particular applicant
and/or the issues in the case (e.g. as to factual
complexity or a significant point of law) and the
available financial resources will normally justify the
grant of representation.

Certificates/approvals whether to take or defend
proceedings will be limited to ensure that before a case
proceeds to a final contested hearing the solicitor must
report as soon as practicable to the area office
confirming that this cannot reasonably be avoided and
remains justified, having regard to the prospects of
success (i.e. strength in terms of achieving the desired

outcome), value of claim and property in dispute as well
as attempts to define the issues between the parties and
to settle the matter. In cases which are subject to the
Ancillary Relief Pilot Procedure the solicitor will be in
a position to report after any Financial Dispute
Resolution (FDR) appointment. Where the issues
between the parties are not clear or appear capable of
being minimised or resolved the certificate will be
limited in the first instance to allow the issues to be
defined and to cover a negotiated settlement.

4.4 Consent Orders

4.4.1 Legal aid is only available for court proceedings and
would not, therefore, be granted only for the negotiation
and the preparation of a Deed of Separation.

4.4.2 Legal aid is likely to be granted to negotiate and/or
prepare a consent order where there are substantial issues
to be resolved and the grant of representation is justified
in the circumstances of the particular case (but only
where appropriate proceedings have been or could be
issued).

4.4.3 Certificates will be limited to allow the issues to be
defined and to cover a negotiated settlement (including
concluding proceedings by consent).

4.5 Section 37 Orders/Orders under the Inherent
Jurisdiction

4.5.1 Legal aid is likely to be granted for the purpose of
seeking an avoidance of disposition order or an order
under the inherent jurisdiction if there are reasonable
prospects of obtaining substantial benefit from the order.
The resale value of any asset(s) to be protected must
justify the likely costs of proceedings.

4.5.2 Proceedings (and therefore the grant of legal aid) are not
normally justified where there are other available assets
which can be transferred/adjusted in adequate
compensation.

4.5.3 Legal aid is unlikely to be granted to take/defend such
proceedings unless there is an indication in the
statement or supporting documents that the matter
cannot be compromised (e.g. by way of an undertaking)
and the circumstances of the case as well as the conduct
of the applicant justify the grant of representation.

4.5.4 An emergency certificate may be issued to be
represented as to ancillary relief coupled with an
application under the inherent jurisdiction and/or to
prevent disposal of property or assets where the urgency
and all the circumstances of the case, including the value
of the assets, justify this.

4.5.5 An emergency application to defend ancillary relief
proceedings including under Section 37 is likely to be
refused where the applicant can give undertakings, make
payment or otherwise deal with any urgent steps in
person (e.g. by agreement as to directions, an extension
of time/adjournment or by filing an atfidavit/statement).
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4.6

4.6.1

4.6.2

4.7

4.7.1

4.7.2

4.8

4.8.1

The existence of proceedings requiring urgent action
will not of itself suffice to justify the grant of an
emergency certificate.

A certificate will not cover proceedings under Section
37 and/or the inherent jurisdiction unless this is
expressly stated.

Transfer of Tenancy
(see also 4.1.13 regarding limitations)

Legal aid is likely to be granted to take/defend

proceedings where:

(a) retaining the tenancy justifies the costs of
proceedings in all the circumstances of the case
(having regard to e.g. the length/terms of
occupation, the availability of alternative housing
and, if relevant, the “right to buy” provisions); and

(b) there is a clear dispute which cannot be
compromised and

(c) there is a reasonable prospect of obtaining/avoiding
an order.

The need to obtain a court order to negate an anti-
alienation clause in a tenancy agreement or to obtain re-
housing will not of itself justify the grant of legal aid.
This will depend on the circumstances of the applicant
and the case but legal aid is unlikely to be granted in the
absence of a dispute.

Section 10 Matrimonial Causes Act 1973
applications

Legal aid is only likely to be granted to pursue an
application for consideration of the respondent’s
financial position after the divorce, if there is a
reasonable prospect of obtaining a substantial and
practical benefit from the order and it is coupled with
an application for ancillary relief.

Legal aid is only likely to be granted to defend an
application under Section 10 where all the
circumstances of the case satisfy the merits and
reasonableness tests. It is likely that the statutory tests
would be met in respect of the subsequent ancillary
relief proceedings.

Variation or Revocation of a Periodical Payments
Order

Where the Child Support Agency does not have
jurisdiction, legal aid/ABWOR is likely to be granted to
apply to vary a periodical payments order if:

(a) in the case of legal aid for proceedings in the
County Court, it can be shown that it would be
unreasonable for the order to be registered and
subsequently varied and enforced in the family
proceedings court and/or an application for
registration would not be granted and

(b) there are reasonable grounds for seeking a variation
which is likely to produce a significant personal

4.8.2

4.9

4.9.1

4.9.3
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benefit sufficient to justify the costs of proceedings
(e.g. due to a significant change in circumstances
since the making of the order to be varied) and

the circumstances of the particular applicant (due to
e.g. a material physical or mental disability) and/or
the case (due to e.g. complexity of the opponent’s
means) or a significant point of law justify the grant
of representation. The fact that the other party is
legally represented, that revocation is sought to give
the Child Support Agency jurisdiction or that a
court has adjourned a hearing to enable an applicant
to seek representation may not of itself justify the
grant of representation.

(c

~

Legal aid/ABWOR is unlikely to be granted to defend
an application to vary a periodical payments order unless:

(a) the matter cannot be compromised despite
reasonable attempts and

(b) the circumstances of the particular applicant (due to
e.g. a material physical or mental disability) and/or
the case (due to e.g. complexity of the opponent’s
means or a significant point of law) justify the grant
of representation. The fact that the other party is
legally represented, that revocation is sought to give
the Child Support Agency jurisdiction or that a
court has adjourned a hearing to enable an applicant
to seek representation may not of itself justify the
grant of representation.

Registration/Enforcement of a Periodical
Payments Order

Even where the Child Support Agency does not have
jurisdiction, legal aid is unlikely to be granted to cover
the making of an application for registration of an order
alone as registration is a simple procedure which does
not involve a court hearing. Registration is, where the
relevant order was itself obtained under an existing legal
aid certificate, treated as part of the obtaining of the
order rather than part of the enforcement process.

Once an order which may have been obtained under a
certificate has been registered in the family proceedings
court, enforcement proceedings in that court would be
outside the scope of the certificate. Enforcement action
should normally be taken in the family proceedings
court and legal aid/ABWOR would be refused as it is
the responsibility of the court to take enforcement
proceedings at the request of the complainant.

If enforcement in the County Court is appropriate (e.g.
having regard to the particular method required) and the
grant of representation is justified by the particular
circumstances of the applicant and/or case and the
benefit to be obtained, the certificate will specify the
method of enforcement and in any event will cover only
one application for enforcement.

An application for legal aid which does not specify why
registration in the family proceedings court is
inappropriate (or unlikely to be granted) and
enforcement in the County Court or High Court is
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4.9.7
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5.1

5.14

appropriate as well as the proposed method of
enforcement is likely to be refused.

Where an order has been made for payment direct to a
child enforcement proceedings can only be taken by that
child acting by next friend or guardian ad litem. A
separate legal aid application by the child is required to
take enforcement proceedings but not to register an
order in the family proceedings court (although see
cross-reference below).

Cross-reference: see para. 4.9.1 above regarding
registration.

Legal aid is not available for proceedings in a County
Court for, or consequent on, the issue of a judgment
Summons.

Legal aid/ABWOR is unlikely to be granted to defend
enforcement proceedings in the absence of very
exceptional circumstances e.g. the applicant is facing a
real rather than theoretical possibility of imprisonment
or there is a substantial argument on remission of arrears
sufficient to justify the grant of representation.

Legal aid/ABWOR is not available to pursue registration/
enforcement of orders abroad but see cross-reference below.
Cross-reference: see para.6 below for foreign orders.

WARDSHIP -~ ADOPTION - CHILD ABDUCTION
AND CHILDREN ACT 1989

Wardship/Inherent Jurisdiction (see also Child
Abduction para 5.3)
Cross-reference: see also Child Abduction para 5.3

Legal aid is likely to be granted to take proceedings:

(a) unless an order(s) under the Children Act 1989, the
Family Law Act 1986 or Child Abduction and
Custody Act 1985 will provide an adequate remedy.
The continued use of wardship/inherent jurisdiction
(including for “seek and find” orders) is seldom
necessary in the light of the orders available under
the Children Act 1989 and the Family Law Act 1986;

(b) where the exceptional circumstances of the case

justify the use of the Court’s jurisdiction (e.g.

sterilisation of the mentally handicapped, medical

treatment issues);

unless the applicant has insufficient interest to bring

the proceedings or insufficient prospects of success

(either in obtaining appropriate orders or because in

the circumstances of the particular case any order

obtained is likely to be ineffective, possibly because
the child is abroad);

(d) unless the issues in the case are not sufficiently

important or are unlikely to produce sufficient

benefit to warrant legal proceedings;

unless the particular case could appropriately be dealt

with in another way e.g. writing a letter, involving

the social services or the police or possibly using

Interpol or the port alert system;

(f) unless a child is subject to a care order (section 100
Children Act 1989).

(c

~

(e

~

5.1.2 Legal aid is likely to be granted to defend a wardship

5.2

application unless:

(a) the court would have significant regard to the child’s
wishes because of his/her age and/or understanding
and they are opposed to those of the applicant or

(b) the defence stands insufficient prospects of success or

(¢) it would be unreasonable for legal aid to be granted
in the particular circumstances, having regard to e.g.
the issues in the case, the benefit to be obtained or
the need for the applicant to be separately
represented.

Adoption/Freeing for Adoption

Legal aid/ABWOR is not available for uncontested
proceedings in the family proceedings court.

Legal aid/ABWOR is unlikely to be granted:

(a) for proceedings in the County or High Court, if the
application is uncontested.

(b) unless the applicant has reasonable prospects of
success in taking/defending the proceedings. The
outcome of freeing proceedings will be relevant. The
nature of the proceedings and the desirability of a
parent being represented will not of themselves be
sufficient to satisfy the merits test and justify the
grant/continuation of representation to a parent on a
fully contested basis (as opposed to e.g. seeking
residence or continued contact if the applicant does
not have reasonable prospects of success and would
not be advised to continue to fully pursue/oppose
the proceedings having regard to the interests of the
child). In such circumstances a limited certificate
enabling the parent to be advised on the procedure
and evidence or covering continued contact may be
appropriate.

In the case of applicants for an adoption order,
where the prospects of success are not entirely clear
the certificate is likely, if granted, to be limited in the
first instance to obtaining Counsel’s opinion on the
merits.

Examples: include applications involving unmarried
couples, applications with an immigration aspect and
those where contact is likely to be sought after any
adoption.

(c) where a step-parent applies, unless in the particular
circumstances the application to the court for an
adoption order (rather than a residence order) is
nonetheless likely to succeed.

(d) if it appears that the applicant has access to
alternative funding sufficient to make the grant of
legal aid/ABWOR unnecessary e.g. from a local
authority. This may apply to foster parents supported
by a local authority and guardians ad litem who may
be joined as parties in County Court proceedings
(where the child is not a party). Where no
information is given on this point, legal
aid/ABWOR s likely to be refused. Legal
aid/ABWOR may still be granted where only
limited financial support is available.

(e) unless there 1s sufficient justification in the

11
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5.3

circumstances of the particular case to justify legal
representation. An application by the guardian ad
litem in County Court proceedings (where the child
cannot be a party and the guardian has been joined
as a party) or the consenting parent in step parent
adoptions is likely to be refused unless legal
representation is justified in the particular
circumstances of the case.

Legal aid is likely to be granted to the child who is a
party in High Court proceedings (but who will not be a
party in the County Court or family proceedings court).

In the case of an applicant for an order, consideration
must be given to the appropriate forum for the case. The
solicitor will be expected to commence proceedings in
the family proceedings court where it has jurisdiction
and unless there is a particular reason to do otherwise. If
there are insufficient reasons for commencing the
proceedings in the County Court as opposed to the
family proceedings court (or the High Court as opposed
to the County Court) then the area office will refuse the
application unless, in all the circumstances of the
particular case, the grant of legal aid for proceedings in a
lower court is available and justified. If so the case will
be dealt with as a partial refusal and the application
granted to cover proceedings in that lower court (subject
to a right of appeal to the Area Committee).

Subject to the inclusion of a more restrictive initial
limitation, imposed having regard to all the
circumstances of the particular case (see cross-reference
below), certificates (save those issued to a child or
guardian ad litem) will require a solicitor’s report or, if
the solicitor so advises, Counsel’s opinion in the event of
an unfavourable court welfare officer’s/guardian ad
litem’s report. This will ensure that the area office has an
opportunity to review the case and re- apply the merits
test (which may or may not lead to the show cause
procedure being instituted).

Cross-reference: see para. 5.2.2(b) above

Child Abduction
Cross-reference: see also Wardship/Inherent Jurisdiction
para. 5.1

5.3.1 Child Abduction and Custody Act 1985

5.3.1.1 Non means, non merits tested civil legal aid 1s available

to an applicant who has applied under the Hague
Convention or the European Convention to the central
authority (the Lord Chancellor’s Child Abduction Unit
— part of the Official Solicitor’s Office) pursuant to
Section 3(2) or Section 14(2) of the Child Abduction
and Custody Act 1985 for the return of/contact with an
abducted child. These applications can only be dealt
with by the London area office on production of a letter
of instruction from the Child Abduction Unit to the
applicant’s solicitor. A means and merits tested
application (including an application for an emergency
certificate) must not be granted to take such
proceedings, in view of the availability of non means,
non merits tested civil legal aid.

5.3.1.2 Legal aid, which is otherwise available on the usual
means and merits tested basis, is only likely to be
granted to take/defend proceedings under the Child
Abduction and Custody Act 1985 where the applicant
stands reasonable prospects of success and it is reasonable
in all the circumstances for legal aid to be granted. This
means that:

(a) the grant of legal aid to defend proceedings must be
justified in all the circumstances of the case (given
that there will be a breach of rights of custody in
favour of the other party) and

(b) the grant of legal aid to take proceedings, e.g. for a
declaration to produce to a foreign court, will
depend on the ultimate prospects of successful
enforcement, having regard to all the circumstances
of the case including the foreign country involved.

5.3.2. Family Law Act 1986

5.3.2.1 Sections 33 and 34 can be used in proceedings under
Section 8 Children Act 1989 to apply for an order to
obtain information as to a child’s whereabouts and to
obtain the return of a child in accordance with an
existing residence or contact order.

5.3.2.2 Civil legal aid is likely to be granted to an applicant for
such an order where:

(a) all the circumstances of the case justify legal
proceedings and

(b) no other remedy would be appropriate, including
involving the police or social services.

5.3.2.3 Civil legal aid is unlikely to be granted to an applicant
for such an order where the child is believed to still be
within England and Wales but an international
abduction is feared. A port alert can be put in place by
the police if they are satisfied that:

(a) there is a real and imminent danger of the child
being removed (i.e. within the next 24-48 hours)
and

(b) the child is under 16,

(c) a ward of court or,

(d) in the case of a child 16 or over who is not a ward,
there a residence order or an order restricting or
restraining  removal from the jurisdiction.

5.3.2.4 Civil legal aid is unlikely to be granted where the child
has already been removed from the jurisdiction unless
the circumstances of the particular case are such that an
order made in England and Wales would be likely to
lead to the return of the child (e.g. by compelling
information to be provided about the child and
abductor by a third party).

5.3.2.5 An emergency certificate should only be issued to take
proceedings to secure the return of a child to a custodial
parent where:

(a) proceedings are themselves justified (i.e. attempts to
secure the child’s return have been unsuccessful) and
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(b) there is evidence of the child being at significant risk
of harm serious enough to justify urgent action.

Children Act 1989 (Means and merits tested
applications) — freestanding and in other
proceedings.

Notes:

(a) This section applies to both civil legal aid and ABWOR
generally but see para. 5.4.20 and 5.4.21 regarding
ABWOR

(b) Emergency certificates must not be granted where non
means, non merits tested civil legal aid is available under
Section 15(3C) Legal Aid Act 1988.

(c) On a means tested only Children Act application within
section 15(3E) Legal Aid Act 1988 legal aid will be
granted where the applicant qualifies financially.

(d) Civil legal aid is not available to local authorities, or to any
body acting in a representative, fiduciary or official capacity
or to a guardian ad litem for proceedings under the
Children Act 1989 and must be refused.

(e) Any requirement on a guardian ad litem to instruct a
solicitor does not of itself satisfy the civil legal aid merits
test (see para 5.4.2(e) below).

(f) See section 4 for financial orders and para. 7.6 for orders
having the effect of injunctions,

(¢) Where leave is required to take/be joined in proceedings
and the application is granted the certificate will cover that
application although that is not expressly stated by the
certificate wording.

On a merits tested application legal aid/ ABWOR is
likely to be granted:

(a) unless the court is unlikely to intervene to make an
order;

(b) unless the applicant has no reasonable prospects of
success in taking/defending the proceedings
(including, where applicable, in the light of the check
list at section 1(3) Children Act 1989);

(¢) unless the applicant has an insufficient interest or an
insufficiently separate interest to justify being a
party/having separate representation (because his/her
interests coincide with those of another party/parties
and/or can be dealt with by way of evidence);

(d) unless there is no indication in the statement or
supporting documents of an attempt to compromise
the issue(s) between the parties or such an attempt
would be clearly unreasonable in the particular
circumstances;

(e) unless the application is uncontested, although legal
aid is likely to be granted where there are reasons
why the court is likely to make an order and
representation is justified in the circumstances of the
particular case (i.e. it involves a significant point of
law or difficult issues of fact);

(f) unless the issue(s) disputed between the parties are of
insufficient gravity to warrant legal proceedings;

() unless the issue(s) could appropriately be dealt with
in another way e.g. writing a letter, involving the
police or social services or by negotiation;

(h) unless there is insufficient benefit to the applicant to
justify the grant of representation;

5.4.2

(1) unless the court would give significant regard to the
child’s opposing wishes (because of his/her age
and/or understanding);

() unless the issues disputed between the parties do not
justify the grant of representation (although legal
aid/ABWOR may be granted if the applicant is
suffering from a material physical or mental disability
such that it would be unreasonable to expect
him/her to act in person).

(k) unless any order obtained is likely to be ineffective
or incapable of successful enforcement.

Legal aid/ABWOR will only be granted to those
applicants and for those applications to the court which
are justified in the particular circumstances of the case:

(a) An applicant who requires leave to take or to be
joined in proceedings must indicate why he or she is
likely to succeed in being joined and why he or she
is the appropriate litigant/applicant for
representation.

(b) The fact that a child can make an application to the
court will not of itself justify the grant of legal aid as
an application may only be being made by the child
rather than an appropriate adult to secure legal aid
funding (in which case the application is likely to be
refused).

(c) An application by a child to apply to the court is
likely to be refused in the absence of information
justifying the particular reasons for this and the
likelihood of the leave of the court being granted, as
well as in relation to the apparent failure of relevant
adults to take proceedings (in particular those with
whom the child would live in the event of a
residence order being made).

Example: It is unlikely that legal aid would be
granted to a child to apply for a residence order (in
contrast with say, in appropriate circumstances, a
contact order with siblings not in care).

(d) Even where the leave of the court is not required an
application is likely to be refused where the interests
of the applicant do not justify representation. This
includes where any benefit would be to a third party
whose interests coincide with those of the applicant
(e.g. a parent supporting a residence order in favour
of grandparents)

Cross-reference: see para.5.4.1(c) above.

(¢) The requirement on a guardian ad litem to appoint a
solicitor in certain specified public law cases (for
which legal aid is available on a means and merits
tested basis) does not of itself mean that the civil
legal aid merits test is satisfied on an application for
legal aid by the child. If the solicitor is instructed by
the guardian ad litem legal aid is only likely to be
granted where, having regard to the particular
circumstances, legal representation under a legal aid
certificate is justified eg due to the matter being
opposed or involving a significant point of law.

5.4.3 Where more than one order, e.g. under Section 8, is

sought, information sufficient to justify the grant on all
aspects must be provided as otherwise legal aid/
ABWOR is likely to be refused or partially refused (in
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5.4.5

5.4.6

respect of those aspects which do not appear justified). A
certificate will only cover representation (either taking
or defending) on those section 8 orders which are
specified (rather than all possible section 8 orders) or
which are made by the court of its own motion.
Injunction applications are only covered where specified.

In relation to reasonable prospects of success (i.e. in
terms of achieving the desired outcome), regard should
be had to the relevant case law as against the
circumstances of the particular case.

Example: the failure to pay maintenance will not of
itself lead to the refusal of an application for parental
responsibility (as the court’s decision will be based on
the degree of commitment which the father has shown
towards the child, the degree of attachment between the
father and the child and the father’s reasons for applying
for the order).

It must also be remembered that in the case of
discharging a care order (including by way of a Section
8 application) the applicant would have to show
reasonable prospects of succeeding in the particular
circumstances of the case, having regard to developments
since the court last considered the issue. Equally an
application for contact with a child in care will be
unlikely to justify the grant of representation unless
there has been a relevant and significant change of
circumstances since the court last considered the issue.

In cases where the prospects of success are uncertain at
the time of the application, but suffice to justify the
grant of representation, certificates will be limited so that
a final hearing is not covered without a report from the
solicitor. Certificates which cover making an application
for contact with a child in care, for the discharge of a
care order or for a residence order in respect of a child
in care will be limited in the first instance to a solicitor’s
report on the issues and prospects of success (but will
not cover issuing proceedings) and, if extended, will be
limited thereafter to all steps short of the final hearing.

A legal aid certificate covering proceedings under the
Married Women's Property Act 1882 cannot cover or be
amended to cover any family proceedings (including
Children Act proceedings) as they are not themselves
family proceedings.

Legal aid certificates 1ssued on a non-means, non-merits
tested or means tested only basis can cover proceedings
relating to an application for an order under Sections 31,
43, 44 or 45 from the issue of the certificate or by
subsequent amendment. Substantive certificates (as
opposed to emergency certificates in means tested only
cases) will not be hmited as the merits test does not apply.

A related matter 1s one where an order is to be sought at
the same time as, and as an alternative to, the order
under Sections 31, 43, 44 or 45. Applying for a Section

8 order in care or supervision proceedings will be
sufficiently closely related to the care or supervision
proceedings for cover to be available under a non-
means, non-merits tested or means tested only certificate
but specifically stated cover will be necessary (either in

5.4.9

the certificate or an amendment) to make (but not to
oppose) such an application. Where a Section 8 order is
being applied for by the legal aid applicant in care or
supervision proceedings, then applying for a parental
responsibility order can also be covered.

Where proceedings are not sufficiently closely related
then a separate means and merits tested application will
need to be made.

Example: ancillary matters between individuals and
applications for injunctions would require a separate means
and merits tested application for another certificate.

5.4.10 If the area office does not consider that the additional

5.4.11

5.4.12

proceedings attract non-means, non-merits tested or
means tested only legal aid it will decline to include the
proceedings in the certificate either at the outset or on
an application for an amendment. There is a right of
appeal to the area committee and a certificate would be
issued immediately (or on receipt of a means assessment,
where applicable) for the Section 31, 43 or 45
proceedings.

Consideration must be given to the appropriate forum
and relevant conditions inserted in the civil legal aid
certificate if appropriate. The solicitor for an applicant
for an order will be expected to commence proceedings
in the family proceedings court where it has jurisdiction
and unless there is a particular and sufficient reason to
do otherwise.

If there are insufficient reasons shown for commencing
the proceedings in the County Court as opposed to the
family proceedings court (or the High Court as opposed
to the County Court) then the area office will refuse the
application unless, in all the circumstances of the
particular case, the grant of legal aid for proceedings in a
lower court is available and justified. If so the case will
be dealt with as a partial refusal and the application
granted to cover proceedings in that lower court (subject
to a right of appeal to the Area Committee). ABWOR
approvals can only cover proceedings in the family
proceedings court in any event.

5.4.13 If no or inadequate information is given regarding

jurisdiction then any legal aid certificate issued will bear
a condition that the proceedings must be commenced in
the family proceedings court, although they may be
transferred in accordance with the Children (Allocation
of Proceedings) Order 1991.

5.4.14 In the event of a transfer (either horizontal or vertical)

in accordance with the Order no specific amendment is
required to the legal aid certificate. Applying for the
transfer of proceedings is considered to constitute a
normal step and therefore be within the scope of the
certificate.

5 Certificates may also be issued containing a condition

that proceedings be commenced in the County Court,
again subject to transfer in accordance with the Children
(Allocation of Proceedings) Order 1991.

5.4.16 If no condition is included in a certificate issued by the



area office, the solicitor may commence the proceedings
as he considers appropriate and may also continue to act
without reference to the area office following a
horizontal or vertical transfer.

5.4.17 The insertion of a condition may be appealed to the

Area Committee but where a means assessment 1s
available a certificate (or offer) will, despite the possibility
of an appeal, be issued immediately (to avoid delay).

5.4.18 Examples of where it would be appropriate to

commence proceedings other than in the family
proceedings court include those where:

(a) other family proceedings are already pending in
another court;

(b) an order made by another court is to be varied,
extended or discharged by that court;

(c) the position is covered by a Practice Direction eg of
22 February 1993 [1993] 1 All ER 820 which makes
it clear that applications by children for leave in
respect of Section 8 orders should be issued in the
High Court unless there are other existing related
proceedings (including divorce proceedings where a
decree absolute has been made), in which case the
application should be issued in those proceedings
and transferred to the High Court;

(d) an injunction ancillary to Children Act proceedings
is sought;

(e) the application to the court relates to a child in care
and therefore has to be issued in the court which
made the care order;

(f) the anticipated remedy sought is not available in the
family proceedings court (e.g. a lump sum in excess
of £1,000 or a transfer of property);

(g) the proceedings are exceptionally grave or complex;

(h) some novel or difficult point of law is involved.

5.4.19 Enforcement of a Children Act Section 8

Order/non money orders.

5.4.20 Legal aid is likely to be granted to apply for the

enforcement of a Children Act Section 8 order, but only
where enforcement is appropriate/justified and likely to
be successful. Civil legal aid/ABWOR is available for
proceedings in the family proceedings court under
Section 63(3) Magistrates' Courts Act 1980 but is only
likely to be granted where those enforcement
proceedings (as opposed to seeking a variation/further
directions) would be appropriate.

Legal aid is unlikely to be granted to defend
enforcement proceedings unless the circumstances of the
case are so exceptional as to justify the grant of
representation and such representation is likely to result
in significant benefit for the applicant.

5.4.22 The Relationship between ABWOR and Civil

Legal Aid

5.4.23 ABWOR, where available, is likely to be granted/refused

in the same circumstances as civil legal aid but it is only
available where the Children Act 1989 directly replaces a

previous legal remedy for which ABWOR was itself
available. In cases of doubt as to the availability of
ABWOR and in those Children Act cases which may be
transferred up out of the family proceedings court it is
preferable to apply for civil legal aid.

5.4.24 Where both ABWOR and civil legal aid are available,
e.g. for proceedings under the Domestic Proceedings
and Magistrates' Courts Act 1978 and an order under
the Children Act is to be sought in those proceedings,
civil legal aid may be applied for. The area offices will
not, however, seek to refuse applications for ABWOR
on the basis that civil legal aid should be applied for,

5.4.25 Where both civil legal and ABWOR are available,
ABWOR will generally be the choice because it is
simpler. However, there are different eligibility and
contribution regimes for civil legal aid and ABWOR,
and the Board will not force a client to apply for
ABWOR if that would lead to higher contributions
than civil legal aid.

5.5 Change of Name of Child of the Family
5.5.1 Legal aid is likely to be refused unless:

(a) the application to take/defend proceedings shows
reasonable prospects of success in obtaining/avoiding
an order (eg by reference to the benefit to the child)
and

(b) reasonable attempts at compromise have been made
and failed (indicated in the statement or supporting
documents).

w
W
o

Where legal aid is granted the proceedings will be taken
in the court which made any earlier relevant order.

5.6  Applications for Leave for Temporary or
Permanent Removal from the Jurisdiction

5.6.1 Legal aid is likely to be refused unless:

(a) an order is required or is justified in the particular
circumstances of the case (ie where a residence order
1s in force, the removal is to be for one month or
more or there is a real threat of permanent removal
sufficient to justify the making of a prohibited steps
order); and

(b) the applicant to take/defend proceedings shows
reasonable prospects of success in obtaining/avoiding
an order; and

(¢) reasonable attempts to compromise the matter have
been made and failed (indicated in the statement or
supporting documents) and

(d) the reasons for and period of removal justify both
the proceedings and the grant of representation.
Making an unsuccessful application to the court for
permanent removal from the jurisdiction may put
existing arrangements at risk. The grant of legal aid is
unlikely to be justified for a purely temporary
removal, in particular on holiday, unless the benefit
to be obrtained is sufficient to justify the proceedings
e.g. to enable contact with family members abroad.

15
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5:6.2

6.1

6.2

7.1

Y

Where legal aid is granted the proceedings will be taken
in the court which made any earlier relevant order.

FOREIGN MAINTENANCE

Legal aid/ABWOR is likely to be granted for
proceedings in a family proceedings court under Part I
of the Maintenance Orders (Reciprocal Enforcement)
Act 1972 relating to a maintenance or lump sum order
made by a court of a country outside the United
Kingdom but only where:-

(a) the amount involved and

(b) likely benefit to be obtained, having regard to the
means of the payer and likelihood of recovery,

are sufficient to justify the grant of representation in

cases within Part | of the 1972 Act.

Non-means, non-merits tested civil legal aid (but not
ABWOR) is available for:

(a) an appeal to a magistrates’ court against the
registration of or the refusal to register a
maintenance order made in a Hague Convention
country pursuant to the Maintenance Orders
(Reciprocal Enforcement) Act 1972 or

(b) an application for the registration of a judgment
under Section 4 of the Civil Jurisdiction and
Judgments Act 1982

but only where the applicant had complete or partial

legal aid or exemption from costs or expenses in the

country in which the maintenance order was made or
the judgment was given. For this purpose a maintenance
order includes a lump sum order but where the
proceedings fall outside these special provisions neither
civil legal aid nor ABWOR is available for proceedings
in para. (a) although civil legal aid is available for
proceedings in para.(b) which will be in the High

Court. Legal aid 1s only likely to be granted where:

(a) the prospects of success having regard to the means
of the payer and the likelihood of recovery are
sufficient to justify it and

(b) representation is justified in all the circumstances of
the case.

INJUNCTIONS AND PROTECTION ORDERS

(In this section amended text is shown in bold)

Domestic Proceedings and Magistrates' Courts
Act 1978

Legal aid/ABWOR to take proceedings is unlikely to be

granted:

(a) 1f divorce/judicial separation proceedings are pending
or imminent as it would be more appropriate to deal
with the injunction within ancillary proceedings;

(b) if the only incidents complained of are of a trivial
nature;

(c) 1f it 1s children alone who need protection but such
children are not children of the family;

(d) if the other party is under an existing
obligation not to molest, for example, is subject

y R

7.4

7.4.

)

2

to bail conditions, or is remanded in custody.
However, where a criminal prosecution is likely
to be finalised shortly but incidents are
continuing or are likely to continue and the
protection of bail conditions would cease, the
grant of an emergency certificate may be
justified. This contrasts with an ongoing
prosecution where the protection of bail
conditions is likely to continue;

(e) if any order obtained is likely to be unenforceable on
account of the mental incapacity or minority of the
respondent;

Non-Molestation Injunction Ancillary to
Divorce/Judicial Separation/Nullity

Legal aid to take proceedings is unlikely to be granted:

(a) if on the facts the conduct complained of is not
likely to be repeated;
(b) if the other party is under an existing
obligation not to molest, for example, is subject
to bail conditions, or is remanded in custody.
However, where a criminal prosecution is likely
to be finalised shortly but incidents are
continuing or are likely to continue and the
protection of bail conditions would cease, the
grant of an emergency certificate may be
justified. This contrasts with an ongoing
prosecution where the protection of bail
conditions is likely to continue;
if any order obtained is likely to be unenforceable on
account of the mental incapacity or minority of the
respondent.

(c

~

Note:

Emergency legal aid should only be granted to take
proceedings for an injunction where the applicant is in
imminent danger of significant harm. Significant harm is
imminent if there is a real risk that it will occur before the
substantive application can be processed and the matter
brought before the Court.

Domestic Violence and Matrimonial Proceedings
Act 1976 (see also Children Act 1989 para 5.3)

Legal aid to take proceedings is unlikely to be granted;
(a) if on the facts the conduct complained of is not
likely to be repeated;
(b) if the other party is under an existing
obligation not to molest, for example, is subject
to bail conditions, or is remanded in custody.
However, where a criminal prosecution is likely
to be finalised shortly but incidents are
continuing or are likely to continue and the
protection of bail conditions would cease the
grant of an emergency certificate may be
justified. This contrasts with an ongoing
prosecution where the protection of bail
conditions is likely to continue;
if any order obtained is likely to be unenforceable on
account of the mental incapacity or minority of the
respondent;
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7.6

7.6.1

7:6:2

7.6.3

(d) to a cohabitant (rather than a spouse) applicant if the
only conduct complained of has occurred since the
parties ceased living together.

Note:

Emergency legal aid should only be granted to take
proceedings for an injunction where the applicant is in
imminent danger of significant harm. Significant harm is
imminent if there is a real risk that it will occur before a
substantive application can be processed and the matter
brought before the court.

Injunctions Ancillary to a Trespass/Assault Action
Legal aid to take proceedings is unlikely to be granted:

(a) if on the facts the conduct complained of is not
likely to be repeated;
(b) if the other party is under an existing
obligation not to molest, for example, is subject
to bail conditions, or is remanded in custody.
However, a case where a criminal prosecution is
likely to be finalised shortly but where incidents
are continuing or are likely to continue and the
protection of bail conditions will cease may
justify the grant of an emergency certificate.
This contrasts with an ongoing prosecution
where the protection of bail conditions is likely
to continue;
if any order obtained is likely to be unenforceable on
account of the mental incapacity or minority of the
respondent.

(c

~

Children Act 1989 — Orders Having the Effect of
Injunctions

Legal aid/ABWOR will be refused to apply for a
section 8 order or variation of a section 8 order which
would have the effect of dealing with rights of
occupation (i.e. an exclusion order). This is because such
an application will not succeed although it may be
possible to seek an order under the court’s inherent
jurisdiction.

Legal aid/ABWOR is likely to be granted to apply for a
section 8 order or variation of a section 8 order which
would have the effect of prohibiting contact with a
child/children where the application is likely to succeed
and there is no other appropriate remedy available.
but only if
(i) a warning letter has first been sent (or the
circumstances are such that this would not be
appropriate), and
(ii) the police have been notified and have failed to
provide adequate assistance (or the circumstances
are such that going to the police first would not
be appropriate)
and a fee paying client of moderate means would apply
to the court for an order.

An order providing for “no contact” may be made
against someone who controls contact and wishes to
allow it (eg a mother) and a prohibited steps order

8.1

8.1

8.1.2

8.2

8.2

&

1

to

prohibiting contact may be made against some other
person who would otherwise seek it (eg a third party).

CHILD SUPPORT ACT 1991
Section 20 parentage appeals

Legal aid is likely to be granted:

(a) only where an appeal to the court is available, that is
to say where:
(1) parentage is denied; and
(i1) the Child Support Officer makes (or declines to
make) an assessment, the decision having been
upheld on review (or an application for review
refused) and
(b) where the appeal is likely to succeed. Factors to be
taken into account when estimating the chances of
success include the existence of a previous adoption
order or a court finding of paternity which the
appellant will effectively be seeking to overturn and
the results of any blood/DNA tests.

Legal aid is likely to be refused to an alleged father
unless he has co-operated with the obtaining of blood/
DNA tests by the Child Support Agency, bearing in mind
that the Agency will offer DNA tests at a discounted
rate whether or not the parent with care is in receipt of
benefit and may itself meet the costs of testing.

Legal aid may only be granted to an appellant — the
Child Support Agency is the respondent.

Even if the exceptional circumstances of the case
indicate the appeal is likely to succeed it will usually be
appropriate to limit the certificate to the obtaining of
blood tests (including DNA) if such test results are not
already available but see cross-reference below.
Cross-reference: see para. 8.1.2.

Section 27 parentage declarations

Legal aid is likely to be granted to take proceedings
where:

(a) the Child Support Agency has been sufficiently
involved to satisfy the requirements of Section 27(1);
and

(b) the evidence available (including any blood/DNA
tests) and the personal benefit likely to be obtained
Justify the grant of representation; and

(c) the Agency has declined to take proceedings itself.

Legal aid is only likely to be granted to oppose
proceedings if the prospects of success justify the grant
of representation having regard to the evidence.
(including any blood/DNA tests obtained by the Child
Support Agency or otherwise). Legal aid is unlikely to
be granted to an alleged father unless he has co-operated
with the obtaining of blood/DNA tests by the Child
Support Agency, bearing in mind that the Agency will
offer DNA tests at a discounted rate whether or not the
parent with care is in receipt of benefit and may itself
meet the costs of testing.
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9.1

9.3

If blood/DNA tests are not already available but it is
nonetheless justified for legal aid to be granted it will
usually be appropriate to limit the certificate (whether
to apply for an order or oppose proceedings) to
obtaining them.

Legal aid is unlikely to be granted if the mother and/or
the alleged father is in receipt of income support/
income based Jobseeker’s Allowance.

Legal aid may be granted if the applicant mother is in
receipt of family credit/disability working allowance but
only if her reason(s) for wanting to take proceedings and
the personal benefit to be obtained by her are sufficient
to justify the grant of legal aid. A request by the Agency
for her to take proceedings will be insufficient to justify
the grant of legal aid.

INHERITANCE (PROVISION FOR FAMILY AND
DEPENDANTS) ACT 1975

Legal aid is only likely to be granted to apply for an
order where the proceedings stand a reasonable prospect
of success, and are likely to result in a significant
recovery that is where:

(a) the application to the court will be in time (or an
application for leave to commence proceedings out
of time is likely to be successful); and

(b) the applicant is a qualifying dependant under Section
1 of the Act or is likely on the evidence available to
satisfy the court that an order should be made; and

(c) the size of the estate/likely award is sufficient to
justify the proceedings and likely costs.

Legal aid is unlikely to be granted to defend proceedings
where the costs can be met without hardship being
caused (having regard to the assets of the estate and the
resources of the beneficiaries). In most cases it will be
appropriate for the costs of defending the case to be met
out of the assets of the estate. Where hardship would be
caused, legal aid may be granted having regard to the
prospects of success, issues, value of the claim, likely costs
and attempts to compromise the case and subject to an
appropriate contribution from the estate and/or
beneficiaries.

Certificates will cover all steps up to but excluding trial !
but including Counsel’s opinion, subject to any more
restrictive limitation imposed in the particular case. This
is to ensure that a trial cannot be avoided and remains
justified, having regard to the prospects of success, value
of claim and property in dispute as well as attempts to
define the issues between the parties and to settle the
matter.

10.

10.1

10.2

10.3

10.4

10.5

10.6

10.7

SECTION 30 HUMAN FERTILISATION AND
EMBRYOLOGY ACT 1990

ABWOR is not available. Although civil legal aid is
available it is unlikely that the merits test will be satisfied
in the absence of unusual circumstances which justify
the grant of legal aid.

Given the active role of the guardian ad litem in the
proceedings and the fact that the agreement of the
father and the woman who carried the child is required
before an order may be made, it is unlikely that the
grant of civil legal aid will be justified to make the
application if the matter is unopposed.

Where the making of an order is opposed, section 30(5)
(as to consent by the father and the woman who carried
the child) will not be satisfied and an order will not be
made. The grant of legal aid to make the application
would therefore not be normally justified, unless the
application to the court nonetheless stands a reasonable
prospect of success (on the basis that the requirements of
Section 30(5) or 30(6) have been satisfied).

The grant of legal aid may be justified where the
applicant is asking the court to dispense with the
consent required under Section 30(5) on the basis that
the person cannot be found or, to a lesser extent, is
incapable of giving consent.

Applications for legal aid may be made by respondents
wishing to oppose the making of an order but this is
unlikely as, where there is no consent, Section 30(5) will
not be met. It is, however, possible that a birth parent
may maintain that, although consent has been given, it
does not satisfy the particular requirements of Section
30(5) or 30(6). Birth parents and anyone who has
parental responsibility will be a respondent to the
application and a person with parental responsibility may
wish to oppose the making of an order.

Civil legal aid is unlikely to be granted to defend
proceedings unless;

(a) the applicant stands reasonable prospects of success in
opposing the order despite any consent and/or

(b) the grant of representation is justified in the
particular and exceptional circumstances of the case.

Section 30 proceedings are dealt with like Children Act
care proceedings for the purposes of forum. This means
that proceedings will be commenced in the family
proceedings court and can be transferred upwards in
accordance with the Children (Allocation of Proceedings)
Order 1991 as amended. No condition as to forum will
therefore be included in any civil legal aid ceruficate issued.
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CRIMINAL STANDARD FEES -
CONMITTAL PROCEEDING

2

n)

N FOCUS 18 we highlighted a change to criminal
Istandard fees arising from the amended committal

procedure introduced by the Criminal Procedure
and Investigations Act 1996. This change will only affect
criminal investigations which commence under the new
Act i.e. those which begin on or after 1 April 1997.

It is anticipated that the Board will continue to receive
claims for payment for committal proceedings under previous
arrangements for some time to come. All S.6(1) committal
proceedings conducted under the new procedure will attract a
Category 3 standard fee. S.6(1) committals under the previous
arrangements will continue to attract a non-standard fee.

When submitting a claim for payment for a new S.6(1)
committal, solicitors should manually amend Forms CRIM 13
or 14 to make it clear that the claim relates to proceedings
commenced under the Criminal Procedure and Investigations

Act 1996. If a Category 3 standard fee is claimed, the Category

3 “Type of Case” box should be amended to simply read
“commuttal”.

Area offices have been instructed not to reject forms
amended in this way. New forms will be introduced when
existing stocks have been exhausted.

If a non-standard fee is claimed for a S.6(1) committal
conducted under the previous provisions, form CRIM 14
should be completed making it clear that the claim is under the
old arrangements.

The Board recognises that solicitors will continue to be
required to attend S.6(1) committals. The fact that a case
proceeded as a S.6(1) committal will therefore be an acceptable
reason for attendance.

The guidance at paragraph 18-25 of the current edition of
the Legal Aid Handbook (1996/97) will continue to apply. If a
solicitor has attended a S.6(2) committal, the reason for

attendance should be set out in accordance with the guidance.

Regulation 101(1)(a)
payments on account
of disbursements

The material prepared for FOCUS 18 (pg.1)

on Regulation 101 requires clarification.

In FOCUS 18 it states:

“solicitors may apply for a payment on account
under Regulation 101 even after a certificate has
been discharged. This confirms existing practice.”

The regulation will only affect
applications for payments on
account of disbursements under

Regulation 101(1)(a).

Legal Aid
Publicity
Leaflets 97/98

The leaflets entitled:

* How to get free and low-cost
legal help

* A practical guide to legal aid

e Criminal legal aid at the police
station and in court

are available from:

Legal Aid Publicity Distribution
PO Box 447
Croydon CR9 1WU




Additional copies of Focus can be obtained from the
Press and Publications Office, Legal Aid Head Ofhice,
85 Gray’s Inn Road, London WC1X 8AA.

Any comments about Focus should be sent to

Caroline O’Dwyer at the same address.
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