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for child maintenance. Where the Court has jurisdiction 
and the application for legal aid/ ABWOR is granted in 
respect of spousal maintenance it will also cover child 
maintenance although this will not be specifically stated. 

4.1.6 Legal aid/ ABWOR is likely to be granted to apply for 
an order: 

(a) unless the only benefit to be obtained fi'om the 
proceedings is a nominal periodical payments order 
and there are no exceptional circumstances which 
would justifY incurring the costs of the proceedings 
rather than seeking a substantive order at a later time. 
In the case oflegal aid, a grant to obtain a periodical 
payments order or transfer of tenancy will not of 
itself make it appropriate to grant for ancillary relief 
generally. 
Cross-reference: contrast with 4.1.4 above. 

(b) where there will be a real and sufficient benefit to 
the applicant to justifY the proceedings and likely 
costs (eg the applicant is likely to be able to stop 
claiming benefit as a consequence of the making of a 
significant order or the applicant will no longer be 
claiming benefit by the time any order is made, for 
example because of a realistic prospect of taking up 
employment within say the next three months) and 
therefore would benefit from the order. 

4.1.7 Legal aid/ ABWOR is likely to be granted to defend 
proceedings unless the grant of representation is not 
justified in the circumstances of the particular case e.g. 
becau e the applicant's liability for a nominal order is clear. 
Cross-reference: see also 4.1.11 regarding proceedings 
in the family proceedings court. 

4.1.8 An emergency application in respect of maintenance 
pending suit or to apply for ancillary relief generally 
(rather than as a pre-requisite to a Section 37/inherent 
jurisdiction application) is likely to be refused because 
the applicant can apply for or will be in receipt of 
income supportlincome based Jobseeker's Allowance or 
may have other resources to meet imnlediate needs until 
a substantive application is processed. 

4.1.9 An emergency application to defend ancillary relief 
proceedings is likely to be refused where the applicant 
can give undertakings, make payment or otherwise deal 
with any urgent steps in person (e.g. by agreement as to 
directions, an extension of time/adjournment or by 
filing an affidavit/statement). The existence of 
proceedings requiring urgent action will not of itself 
suffice to justifY the grant of an emergency certificate. 

-l.1 .1 () ABWOR. is likely to be refused where divorce/j udicial 
separation proceedings are pending or are imminent, in 
which case it would be more appropriate for all matters 
to be dealt with ancillary to those proceedings (once a 
petition has been issued or its issue is so imminent that 
there is a strong probability it will be issued). 

4.1.11 LegaJ aid/ AB WOR is likely to be granted to apply 
for/ be represented (i.e. defend) first applications for child 
maintenance and/ or spousal maintenance in the family 

proceedings court unless (in the absence of an applicant's 
material physical or mental disability justifYing 
representa tion): 

(a) the issue(s) disputed are not sufficiently complex to 
make representation necessary or 

(b) the factual or legal complexity of the case do not 
justifY the grant of representation. 

4.1.12 ABWOR is likely to be refused to take or defend 
proceedings for agreed payments under section 6 of the 
Domestic Proceedings and Magistrates' Courts Act 1978 
un less the applicant for ABWOR needs representation 
because of a physical or mental disability which is such 
that it would be unreasonable to expect him/ her to deal 
with the proceedings in person. 

4.1.13 Certificates covering maintenance (and/or a transfer of 
tenancy) only will not generally be limited to require a 
solicitor's report prior to a final contested hearing 
(contrast paras. 4.2.4 and 4.3.4). 

4.1.14 A certificate covering ancillary relief proceedings cannot 
cover or be amended to cover proceedings under the 
Married Women's Property Act 1882 (unless they are 
brought within the ancillary relief proceedings 
themselves rather than as separate proceedings). 

4.2 Lump Sum and Property Adjustment Orders 

4.2.1 Legal aid is likely to be granted: 

(a) where the circumstances of the case, the prospects of 
success and value of the relevant capital assets justify 
the grant of representation taking account of the 
likely costs of proceedings, having regard to the 
possible operation of the statutory charge. Litigating 
over the sale of a property with no, low or negative 
equity is very unlikely to be justified (unless 
exceptionally, having regard to the relative financial 
positions of the parties and all the circumstances, 
there is a very real prospect of achieving the saJe of a 
property subject to a mortgage, from which the 
applicant would be released as a consequence of an 
order for sale) or there is no, low or even negative 
equity but nonetheless, in the circumstances of the 
particular case, the applicant has a real prospect of 
preserving a home especially if there are children 
involved. 

(b) unless the onJy dispute concerns goods and 
furniture, the secondhand resale value of which is 
likely not to be significantly more than the likely 
legal aid costs of pursuing/ defending a contested 
application or 

(c) unless any order likely to be obtained will be 
unlikely to be successfully enforced e.g. because the 
only asset(s) of significant value are abroad or 

(d) unless the application to the court is unlikely to, or 
cannot, succeed e.g. because the only asset(s) of 
significant value are incapable of being assigned (such 
as forces pensions and gratuities). 

4.2.2 If legal aid is granted to resolve rhe distribution of 



capital assets then, depending on the circumstances of 
the case, it may be appropriate to grant for anci llary 
relief generally including maintenance (on the basis that 
an order is likely to be obtained witbout increasing the 
likely costs - see cross-reference, below). 
Cross-reference : para 4.J.4 and contrast 4.1.6(a) above). 

4.2.3. Legal aid is likely to be granted to defend an application 
for capital distribu tion (or cross-apply) because the 
circumstances of the particular applicant and/ or the 
issues in the case (e.g. as to factual complexity or a point 
oflaw) wil l normally justify the grant of representation. 

4.2.4 Certificates/approvals whether to take or defend 
proceedings will be limited to ensure that before a case 
proceeds to a final contested hearing the solicitor must 
report as soon as practicable to tbe area office 
confirming tha t this cannot reasonably be avoided and 
remains j ustified, having regard to the prospects of 
success (i.e. strength in terms of ach.ieving the desired 
outcome), value of clainl and property in dispute as well 
as attempts to define tbe issues between the parties and 
to settle the matter. In ca es which are subject to the 
Ancillary R elief Pilot Procedure the solicitor will be 
able to report after any Financial Dispute Resolution 
(FDR) appointment. Furthermore, wbere the issues 
between the parties are not clear or alternatively appear 
capable of bei ng minimised or resolved the certificate 
will be limited in the first instance to allow the issues to 
be defined and to cover negotiations as to settlement 
followed by a solicitor's report. 

4.3 Debts Liability 

4.3.1 An anciJJary relief order cannot bind creditors and the 
court has no powers under Sections 23 and 24 of the 
Matrimonial Causes Act 1973 to adjust debts between 
parties. Legal aid is tberefore only likely to be granted to 
apply for an order relating to debts if responsibility for 
them is likely to be significantly adjusted by a court 
order (i.e. where there are other financial resources 
which can be used for that purpose). 

4.3.2 The likely level of any lump sum order made for this 
purpose must justify the costs of proceedings generally 
having regard to the operation of the statutory charge 
and the respondent must have the means to meet the 
order forthwith or within a reasonable time. 

4.3.3 Legal aid is likely to be granted to defend an application 
because the circumstances of the particular applicant 
and/ or the issues in tbe case (e.g. as to factual 
complexity or a significant point of law) and the 
available financial resources will normally justify the 
grant of representation. 

4.3 .4 Certificates/approvals whether to take or defend 
proceedings will be limited to ensure that before a case 
proceeds to a final contested hearing tbe solicitor must 
report as soon as practicable to the area office 
confirming that this cannot reasonably be avoided and 
remains justified, having regard to the pro~pects of 
success (i.e. strength in terms of achieving the de ired 
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outcome), value of claim and property in dispute as well 
as attempts to define the is ues between the parties and 
to settle the matter. In cases which are subject to the 
Ancillary R.elief Pilot Procedure the solicitor will be in 
a position to report after any Financial Dispute 
Resolution (FDR) appoinbnent. Where the issues 
between the parties are not clear or appear capable of 
being minimised or resolved the certificate will be 
limited in the first instance to alJow the issues to be 
defined and to cover a negotiated settlement. 

Consent Orders 

4.4. J Legal aid is only available for court proceedings and 
would not, therefore, be granted only for the negotiation 
and the preparation of a Deed of Separation. 

4.4.2 Legal aid is likely to be granted to negotiate and/or 
prepare a consent order where there are substantial issues 
to be resolved and the grant of representation is justified 
in the circumstances of the particular case (but only 
where appropriate proceedings have been or could be 
issued). 

4.4.3 Certificates will be limited to allow the i sues to be 
defined and to cover a negotiated settlement (including 
concluding proceedings by consent). 

4.5 Section 37 Orders/ Orders under the Inherent 
Jurisdiction 

4.5.1 Legal aid is likely to be granted for the purpose of 
seeking an avoidance of disposition order or an order 
under the inherent jurisdiction if there are reasonable 
prospects of obtaining substantial benefit from the order. 
The re ale value of any asset(s) to be protected must 
justify the likely costs of proceedings. 

4.5.2 Proceedings (and therefore the grant of legal aid) are not 
normally justified where tbere are other available assets 
which can be transferred/adjusted in adequate 
compensation. 

4.5.3 Legal aid is unlikely to be granted to take/ defend such 
proceedings unles there is an indjcation in the 
statement or supporting documents that the matter 
cannot be compromi ed (e.g. by way of an undertaking) 
and the circumstances of the case as well as the conduct 
of the applicant justify the grant of representation. 

4.5.4 An emergency certificate may be issued to be 
repre ented as to ancillary relief coupled with an 
application under the inherent jurisdiction and/or to 
prevent disposal of property or assets where the urgency 
and all the circumstances of the case, including the value 
of the assets, justify this . 

4.5.5 An emergency application to defend ancillary relief 
proceedings including under Section 37 is likely to be 
refused where the applicant can give undertakings, make 
payment or otherwise deal with any urgent steps in 
person (e.g. by agreement a to directions, an extemion 
of time/ adjournment or by filing an affidav1t/statement). 
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The existence of proceedings requiring urgent action 

will not of Itself suffice to ju~tify the grant of an 
emergency certificate. 

4.5 .6 A certIficate will not cover proceedings under ection 
3 7 and/or the 111herent Jurisdiction unless this is 
expressly stated. 

4.6 Transfer of Tenancy 
(see also 4.1 . 13 regard111g limitations) 

4.6.1 Legal aid IS likely to be granted to take/ defend 
proceedings \\here: 

(3) retaining the tenancy justifies the cOsts of 
proceedings in all the circu111stances of the case 
(having regard to e.g. the length / terms of 
occupatIon. the availabIl lry of alternative housing 
and. if relevant, the "right to buy" provisions); and 

(b) there IS J clear dispute which cannot be 
comprOlntsed and 

(c) there is a reasonable prospect of obtain111g/avoiding 
an order. 

4.6.2 The need to obtain a court order to negate an anti­
a.lienatlon clause in a tenancy agreement or to obtain re­
housing will not of itself justify the grant of legal aid. 
This will depend on the circumstances of the applicant 
and the case but legal ;ud 1'; unhkely to be granted in the 
absence of a dIspute. 

4.7 Sectio n 10 Matr im onial Causes Act 1973 
applicatio ns 

4.7. 1 Legal aId IS only hkely to be granted to pur ue an 

application for conSIderatIon of the respondent's 

finanCial pOSItion after the divorce. if there is :1 

rea onable prospect of obtaining a substantiaJ and 
practicaJ benefit fi'om the order and it is coupled with 
an application for ancIllary relief. 

4.7.2 Legal aId is only likely to be granted to defend an 
application under Section I () where all the 
Clrcu111stances of the case satisfy the merit and 
reasonableness tem. It i, likely that the statutory tests 
would be Illet in respect of the sub~equent ancillary 
relJef proceedill~. 

4.8 Varia tion or R evocation of a Periodi cal Paym ents 
O rder 

4.H.l Where the Child Support Agency does not have 

Juri~diction, legal ald/ABWOIt is hkely to be granted to 

apply to vary a periodIcal pay ment~ order If: 

(a) in the (;1,e of legal aid for proceedings in the 
Counry Court, It can be ... hown that It would be 
unrea,onable for the order to be regmered and 
,>ub<;eqlll'11tly \',lried and enforced in the family 

proceed11l~ COllrt and/or .1 n appltcation for 
regl,tranon would not be granted and 

(b) there Jre re<l,onable grounds tor ,eekl11g J vJrlation 
whll.:h l'i lIkely to produce a slgll1ficant personal 

benefit sufficient to JUStify the costs of proceedings 
(e.g. due to a significant change in circumstances 
since the making of the order to be varied) and 

(c) the circumstances of the particular applicant (due to 
e.g. a material physical or mental disabiliry) and/or 
the case (due to e.g. complexiry of the opponent's 
means) or a significant point of law justify the grant 
of rep resentation. The fact that the other party is 

legally represented, that revocation is sought to give 
the Child Support Agency jurisdiction or that a 
court has adjourned a hearing to enable an applicant 
to seek representation may not of itself justify the 
grant of representation. 

-L8.2 Legal aidl AnWOR is unlikely to be granted to defend 
an application to vary a periodical payments order unJess: 

4.9 

(a) the matter cannot be compromised despite 
reasonable attempts and 

(b) the circumstances of the particu l,1r app licam (due to 
e.g. a material physical or mental disabi lity) and/or 
the case (due to e.g. complexity of the opponent's 
means or a significant P0111t oflaw) justify the grant 
of representation. The fact that the other party is 
legally represented, that revocation is sought to give 
the Child Support Agency jurisdiction or that a 
court ha'i adjourned a hearing to enable an applicant 
to seek representation may not of itself justify the 

grant of representation. 

Registration / Enforcement of a Periodical 
Payments Order 

4.9.1 Even where the hild Support Agency does not have 
jurisdiction, legal aid is unlikely to be granted to cover 

the making of an application for regi tration of an order 

alone as registration is a simple procedure which does 

not involve a court hearing. Registration is. where the 
relevant order was itself obtained under an existing legal 
aid certificate. treated a part of the obtaining of the 
order rather than part of the. enforcement process. 

4 .9.2 Once an order which may have been obtained under a 
certificate has been registered in the falllily proceedings 
COllrt, enforcement proceedings in that court wou ld be 
oLlt.side the scope of the certtficate. Enforcement actton 
should normally be taken in the family proceedings 
COllrt and legal aidl AnWOR would be refused as it is 
the responsibiliry of the COLlrt to take enforcement 
proceedings at the request of the complainant. 

-1.9 .3 If enforcement in the County ourt 1 appropriate (e.g. 

having regard to the partIcular method required) and the 
grant of representation i\ Justified by the particular 
ClrCU111\tances of the applicant and/or ca\e and the 
benefit to be obtal11ed, the certtticate will specify the 
method of enforcement and in any event will cover on ly 
one appitcatlon for entorcemellt. 

.. L<JA An application tor legal <lId whIch doe~ not 'peClfy why 
registration in the family proceedings court is 
illJppropnate (or unlikely to be granted) and 
enforcement 111 the Counry Court or High Court is 



appropriate as well as the proposed method of 
enforcement is likely to be refused. 

4.9.5 Where an order ha been made for payment direct to a 
child enforcement proceedings can only be taken by that 
child acting by next friend or guardian ad litem. A 
separate legal aid application by the child is required to 
take enforcement proceedi11gs but not to register an 
order in the family proceedings court (although see 
cross-reference below). 
Cross-reference: see para. 4.9.1 above regarding 
registration. 

4.9.6 Legal aid is not available for proceedings in a County 
Court for, or consequent on, the issue of a judgment 
ummon . 

4.9.7 Legal aid/ ABWOR is unlikely to be granted to defend 
enforcement proceedings in the absence of very 
exceptional circumstances e.g. the applicant i. facing a 
real rather than theoretical po sibility of imprisonment 
or there is a substantial argument on remission of arrears 
sufficient to justifY the grant of representation. 

4.9.8 Legal aid/ ABWOR is not available to pursue registration/ 
enforcement of order abroad but see cros -reference below. 
Cross-reference: ee para.6 below for foreign orders. 

5. WARDSHIP - ADOPTION - CHILD ABDUCTION 
AND CHILDREN ACT 1989 

5.1 WardshiplInherent Jurisdiction (see also Child 
Abduction para 5.3) 
Cross-reference: see also hild Abduction para 5.3 

5.1.1 Legal aid is likely to be granted to take proceedings: 

(a) unless an order(s) under the Children Act 1989, the 
Family Law Act 1986 or Child Abduction and 
Custody Act 1985 will provide an adequate remedy. 
The continued use of wardship/ inherent jurisdiction 
(including for "seek and find" orders) is eldom 
necessary in the light of the orders available under 
the hildren Act 1989 and the Family Law Act 1986; 

(b) where the exceptional circumstances of the case 
ju tify the use of the Court's jurisdiction (e.g. 
sterilisation of the menwlly handicapped, medical 
treatment issues); 

(c) unless the applicant has insufficient interest to bring 
the proceedings or in ufficient prospects of succe s 
(either in obtaining appropriate orders or because in 
the circumstance of the particular case any order 
obtained is likely to be ineffective, possibly because 

the child i abroad); 
(d) unless the issues in the case are not sufficiently 

important or are unlikely to produce sufficient 
benefit to warrant legal proceedings; 

(e) unless the particular case could appropriately be dealt 
with in another way e.g. writing a letter, involving 
the social services or the police or pos ibly using 
Interpol or the port alert system; 

(0 unle. ~ a child is subject to a care order (section 100 
Children Act 1989). 

5.1.2 Legal aid is likely to be granted to defend a wardship 
application unle s: 

5.2 

(3) the court would have significant regard to the child's 
WIshes because of his/her age and/ or understanding 
and they are opposed to those of the applicant or 

(b) the defence stands insufficient pro pects of succe s or 
(c) it would be unreasonable for legal aid to be granted 

in the particular circumstance, having regard to e.g. 
the issues in the ca e, the benefit to be obtained or 
the need for the applicant to be separately 
repre ented. 

Adoption/Freeing for Adoption 

5.2.1 Legal aid/ ABWOR i~ not available for llllcOnte ted 
proceedings in the family proceedings court. 

5.2.2 Legal aid/ ABWOR i~ unlikely to be granted: 

(3) for proceedings in the ounty or High ourt, if the 
application is uncontested. 

(b) unles the applic3nt ha reasonable prospects of 
succe s in taking/ defending the proceeding;. The 
outcome of freeing proceeding; will be relevant. The 
narure of the proceedings and the desirability of.1 
parent being repre ented will not of themselves be 
sufficient to satisfy the merits test and ju tify the 
grant/continuation of repre entation to a parent on a 
fully contested basis (as pposed to e.g. seeking 
residence or continued contact if the applicanr does 
not have reasonable prospects of succe S 3nd would 
nor be advised to continue to fully pursue/ oppo. e 
the proceedings having regard to the interests of the 
child). In such circumstances a limited certificate 
enabling the parent to be advised on the procedure 
and evidence or overing continued contact may be 
appropriate. 

Tn the case of applicants for :1n adoption order, 
where the prospects of success are not entirely clear 
the certificate is hkely, if granted, to be limited in the 
first in tance to obtaining Counsel' opinion on the 
merits. 

Examples: ll1clude applications involving unmarried 
couple~, applications with an inU11igration aspect and 
those where contact i likely to be sought after any 
adoption. 

(c) where a step-parent applies, unle s in the particular 
circumstances the application to the court for an 
adoption order (r:lther than a residence order) is 
nonetheless likely to su ceed. 

(d) if it appears that the applicant ha access to 
alternative funding sufficient to make the grant of 
legal aid/ ABWOR unnecessary e.g. from J local 
authority. This may apply to foster parent supported 
by a local authority and guardians ad litem who may 
be joined a parties in ounty ourt proceeding'> 
(where the chIld is not a party). Where no 
information is given on this point, legal 
aid/ ABWOR is likely to be refused . Legal 
aid/ ABWOR may still be gramed where only 
limited finanCIal support is available. 

(e) unless there IS suffiCient justification In the 
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circumstances of the particular case to justify legal 
representation. An application by the guardian ad 
litem in County Court proceedings (where the child 
cannot be a party and the guardian has been joined 
as a party) or the consenting parent in step parent 
adoptions is likely to be refused unless legal 
representation is justified in the particular 
circumstances of the case. 

5.2.3 Legal aid is likely to be granted to the child who is a 
party in High Court proceedings (but who will not be a 
party in the County Court or family proceedings court). 

5.2.4 In the case of an applicant for an order, consideration 
must be given to the appropriate forum for the case. The 
solicitor will be expected to commence proceedings in 
the family proceeding court where it has jurisdiction 
and unless there is a particular reason to do otherwise. If 
there are insufficient reasons for commencing tbe 
proceedings in the County Court as opposed to the 
family proceedings court (or the High Court as opposed 
to the County Court) then the area office will refuse the 
application unless, in aU the circumstances of the 
particular case, the grant of legal aid for proceedings in a 
lower court is available and justified. rf so the case will 
be dealt with as a partial refusal and the application 
granted to cover proceedings in that lower court (subject 
to a right of appeal to the Area Committee). 

5.2.5 Subject to the inclusion of a more restrictive initial 
limitation, imposed having regard to all the 
circumstances of tbe particular case (see cross-reference 
below), certificates (save those issued to a child or 
guardian ad litem) wiU require a solicitor's report or, if 
the solicitor so advises, Counsel's opinion in the event of 
an unfavourable court welfare officer's/guardian ad 
litem's report. This will ensure that the area office has an 
opportunity to review the case and re- apply the l1"lerits 
test (which mayor may not lead to the show cause 
procedure being instituted). 
Cross-reference: see para. 5.2.2(b) above 

5.3 C hild Abduction 
Cross-reference: see also Wardship/ Inherent Jurisdiction 
para. 5.1 

5.3.1 Child Abduction and Custody Act 1985 

5.3.1.1 Non means, non merits tested civil legal aid is available 
to an applicant who has applied under the Hague 
Convention or the European Convention to the central 
authority (the Lord Chancellor's Child Abduction Unit 
- part of the Official Solicitor's Office) pursuant to 
Section 3(2) or Section 14(2) of the Child Abduction 
and Custody Act 1985 for the return of! contact with an 
abducted child. These applications can only be deaft 
with by the London area office on production of a letter 
of instruction from the hild Abduction Unit to the 
applicant's solicitor. A means and merits tested 
application (including an application for an emergency 
certificate) must not be granted to take such 
proceedings, in view of the availability of non means, 
non merits tested civil legal aid. 

5.3.1.2 Legal aid, which is otherwise available on the usual 
means and merits tested basis, is only likely to be 
granted to take/defend proceedings under the Child 
Abduction and Custody Act 1985 where the applicant 
stands reasonable pro pects of success and it is reasonable 
in al l the circumstances for legal aid to be granted. This 
means that: 

(a) the grant of legal aid to defend proceedings must be 
justified in all the circumstances of the case (given 
that there will be a breach of rights of custody in 
favour of the other party) and 

(b) the grant oflegal aid to take proceedings, e.g. for a 
declaration to produce to a foreign court, will 
depend on the ultimate prospects of successful 
enforcement, having regard to all the circumstances 
of the ca e including the foreign country invo.lved. 

5.3.2. Family Law Act 1986 

5.3.2.1 Sections 33 and 34 can be used in proceedings under 
Section 8 Children Act 1989 to apply for an order to 
obtain information as to a child's whereabouts and to 
obtain the return of a child in accordance with an 
existing residence or contact order. 

5.3.2.2 Civil legal aid is likely to be granted to an applicant for 
such an order where: 

(a) all the circumstances of the case justify legal 
proceedings and 

(b) no other remedy would be appropriate, including 
involving the police or social services. 

5.3.2.3 Civil legal aid is unlikely to be granted to an applicant 
for such an order where the child i believed to still be 
within England and Wales but an international 
abduction is feared. A port alert can be put in place by 
the police if they are satisfied that: 

(a) there is a rea l and imminent danger of the child 
being removed (i.e. within the next 24-48 hours) 
and 

(b) the child is under 16, 
(c) a ward of court or, 
(d) in the case of a child 16 or over who is not a ward, 

there a residence order or an order restricting or 
restraining removal from the jurisdiction. 

5.3.2.4 Civil legal aid is unlikely to be granted where the child 
has already been removed from the jurisdiction unless 
the circumstances of the particular case are such that an 
order made in England and Wales would be likely to 
lead to the return of the child (e.g. by compelling 
information to be provided about the child and 
abductor by a third party). 

5.3.2.5 An emergency certificate should only be issued to take 
proceedings to secure the rerurn of a child to a custodial 
parent where: 

(a) proceedings are themselves justified (i.e. attempts to 
secure the cuild's return have been unsuccessfili) and 



(b) there is evidence of the child being at significant risk 
of harm serious enough to jusrifY urgent action. 

5.4 Children A ct 1989 (Means and merits tested 
applications) - freestanding and in other 
proceedings. 

Notes: 
(a) This sectioll applies to hath civil legal aid alld ABWOR 

gel/crally bllt see para. 5.4.20 and 5.4.21 regardil1g 
ABTlIOR 

(b) Emergellc), certificates 11IIISI not be granted where nOI/ 
IIIcallS, 11011 lI1erits tested civil legal aid is alJailable HI/der 
Section 15(3C) Legal Aid Act 1988. 

(c) On a mentis tested ol/ly Children Act application within 
satioll 15(3E) Legal Aid Act 1988 legal aid will be 
gral/ted where the appli((/Ilt qllalifies financially. 

(d) Civil legal aid is 110t available to local authorities, or to any 
body acti1lg iI' a represcntafilJc,fiduciary or (1ficia/ capacity 
or to a }!lIardiall ad litc1I, jor proceedil/gs tlllder the 
Childrell Act 1989 and 1IIIIst be r£fllsed. 

(e) Ally reqllirclIlellf on a L,<"ardian ad litelll to illstruct a 
solicitor docs 1I0t oj itself satiify the civil legal aid Illerits 
test (see para 5.4.2 (e) bela II)) . 

(f) See sectioll 4 jor fi"allcial orders and pam. 7.6 jor orders 
flavill}! the rifect if il/jllllctiolls. 

(g) Where leal'e is reqllircd to take /be joilled ill proceedillgs 
and rhe application is grail ted the certificate will colier that 
applicatioll although that is 1Iot expressly stated by the 
certificate wordillg. 

5.4.1 On a merits tested application legal aid/ ABWOR is 
likely to be granted: 

(a) unless the court is unlikely to intervene to nuke an 

order; 
(b) unles the applicant has no reasonable prospects of 

success in taking/ defending the proceedings 
(inclllding, where applicable, in the light of the check 
list at section 1 (3) Ch.ildren Act 1989); 

(c) unless the applicant has an insufficient interest or an 
insufficiently separate interest to justifY being a 
party/ having separate representation (because his / her 
interests coincide with those of another party/ parties 
and/or can be dealt with by way of evidence); 

(d) unless there is no indication in the tatement or 
supporting documents of an attempt to compromise 
the issue(s) between the parties or such an attempt 
would be clearly unreasonable in the particular 
circumstances; 

(e) unless the application is uncontested, although legal 
aid is likely to be granted where there are reasons 
why the court is likely to make an order and 
representation is justified in the circumstances of the 
particular case (i.e. it involves a significant point of 
law or difficult issues of fact); 

(t) unless the issue(s) disputed between the parties are of 
insufficient gravity to warrant legal proceedings; 

(g) unless the issue(s) could appropriately be dealt with 
in another way e.g. writing a letter, involving the 
police or social services or by negotiation; 

(h) unless there is insufficient benefit to the applicant to 
justifY the grant of representation; 

(i) unless the COlln would give significant regard to the 
child's opposing ,vi shes (because of hislher age 
and/or understanding); 

U) unless the issues disputed between the parties do not 
justifY the grant of representation (although legaJ 
aid/ ABWOR may be granted if the applicant is 
suffering from a material physical or mental disability 
such that it would be unreasonable to expect 
him/her to act in person). 

(k) unless any order obtained i likely to be ineffective 
or incapable of successful enforcement. 

5.4.2 Legal aid! ABWOR will only be granted to those 
applicants and for those app1ications to the court which 
are justified in the particular circw11Stances of the case: 

(a) An applicant who requires leave to take or to be 
joined in proceedings must indicate why he or she is 
likely to sLlcceed in being joined and why he or she 
is the appropriate 1itigant/applicant for 
repre entation. 

(b) The fact that a child can make an application to the 
court will not of itself justifY the grant oflegal aid as 
an application may only be being made by the child 
rather than an appropriate adult to secure legal aid 
funding (in which case the application is likely to be 
refused) . 

(c) An application by a child to apply to the court is 
likely to be refused in the absence of information 
justifYing the particular reasons for this and the 
likelihood of the leave of the court being granted, as 
well as in relation to the apparent failure of relevant 
adults to take proceedings (in particular those with 
whom the child would live in the event of a 
residence order being made). 
Example: It is unlikely that legal aid would be 
granted to a child to apply for a residence order (in 
contrast with say, in appropriate circUl11Stances, a 
contact order \vith iblings not in care). 

(d) Even where the leave of the court is not required an 
application is likely to be refused where the interests 
of the applicant do not justifY representation. This 
includes where any benefit would be to a third party 
whose interests coincide with those of the applicant 
(e.g. a parent upporting a residence order in favour 
of grandparents) 
Cross-reference: sec: para.SA.1 (c) above. 

(e) The requirement on a guardian ad litem to appoint a 
solicitor in certain specified public law cases (for 
which legal aid is available on a means and merits 
tested basis) does not of itself mean that the civil 
legal aid merits test is satisfied on an application for 
legal aid by the child. If the solicitor is instructed by 
the guardian ad 1itel11. legal aid is only likely to be 
granted where, having regard to the particular 
circumstances, legal repre entation under a legal aid 
certificate i justified eg due to the matter being 
opposed or involving a significant point of law. 

5.4.3 Where more than one order, e.g. under Section 8, is 
sought, information sufficient to justi£)' the gr;lI1t on all 
aspects must be provided as otherwise legal ald/ 
ABWOR is likely to be refused or partially refllsed (111 
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respect of those aspects which do not appear justified). A 
certificate will only cover representation (either taking 
or defending) on those section 8 orders which are 
specified (rather than all possible section 8 orders) or 
which are made by the court of its own motion. 
Injunction applications are only covered where specified. 

5.4.4 In relation to reasonable prospects of success (i.e. in 
terms of achieving the desired outcome), regard should 
be had to the relevant case law as against the 
circumstances of the particular case. 
Example: the failure to pay maintenance will not of 
itselflead to the refusal of an application for parental 
responsibility (as the court's decision will be based on 
tbe degree of commitment which the father bas shown 
towards the child, the degree of attachment berween the 
father and the child and the father's reasons for applying 
for the order). 

It must also be remembered that in the case of 
di~chargiJ)g a care order (including by way of a Section 
8 application) the apphcant would have to show 
reasonable prospects of succeeding in the particular 
circumstances of the case, having regard to developments 
since the court last considered the issue. Equally an 
application for contact with a child in care will be 
unlikely to justify the grant of representation unless 
there has been a relevant and significant change of 
circumstances since the court last considered the issue. 

5.4.5 In cases where the prospects of success are uncertain at 
the time of the application, but suffice to justify the 
grant of representation, certificates wi]] be hmited so that 
a final hearing is not covered without a report from the 
solicitOr. Certificates which cover making an application 
for contact with a child in care, for the discharge of a 
care order or for a residence order in respect of a child 
in care will be limited in the first instance to a solicitOr's 
report on the issues and prospects of success (but will 
not cover issuing proceedings) and, if extended, will be 
limited thereafter to all steps short of the final hearing. 

5.4.6 A legal aid certificate covering proceedings under the 
Married Women's Property Act 1882 cannot cover or be 
amended to cover any family proceedings (including 
Children Act proceedings) as they are not themselves 
family proceedings. 

5.4.7 Legal aid certificates issued on a non-means, non-merits 
tested or means tested only basis can cover proceedings 
relating to an application for an order under Sections 31, 
43,44 or 45 from the issue of the certificate or by 
subsequent amendment. Substantive certificates (as 
opposed to emergency certificates in means tested only 
cases) will not be limited as the merits test does not apply. 

5.-L8 A related matter is one where an order is to be sought at 
the same time as, and as an alternative to, the order 
under Sections 31, 43, 4-t or 45. Applying for a Section 
8 order in care or supervision proceedings will be 
sufficiently closely related to the care or supervision 
proceedings for cover to be available under a non­
means. non-merits tested or means tested only certificate 
but specitlcaUy stated cover will be necessary (either in 

the certificate or an amendment) to make (but not to 
oppose) such an application. Where a Section 8 order is 
being appJjed for by the legal aid applicant in care or 
supervision proceedings, then applying for a parental 
responsibility order can also be covered. 

5.4.9 Where proceedings are not sufficiently closely related 
then a separate means and merits tested application will 
need to be made. 
Example: ancillary matters between individuals and 
applications for injunctions would require a separate means 
and merits tested application for another certificate. 

5.4.10 If the area office does not consider that the additional 
proceedings attract non-means, non-merits tested or 
means tested only legal aid it will decline to include the 
proceedings in the certificate either at the outset or on 
an application for an amendment. There is a right of 
appeal to the area committee and a certificate would be 
issued immediately (or on receipt of a means assessment, 
where applicable) for the Section 31,43 or 45 
proceedings. 

5.4.11 Consideration must be given to the appropriate forum 
and relevant conditions inserted in the civil legal aid 
certificate if appropriate. The olicitor for an applicant 
for an order will be expected to commence proceedings 
in the family proceedings court where it has jurisdiction 
and unless there is a particular and sufficient reason to 
do otherwise. 

5.4.12 If there are insufficient reasons shown for commencing 
the proceedings in the County Court as opposed to the 
family proceedings court (or the High Court as opposed 
to the County Court) then the area office will refilse the 
application unless, in all the circumstances of the 
particular case, the grant of legal aid for proceedings in a 
lower court is available and justified. If so the case will 
be dealt with as a partial refusal and the app.licatiol1 
granted to cover proceedings in that lower court (subject 
to a right of appeal to the Area Committee). ABWOR 
approvals can only cover proceedings in the family 
proceedings court in any event. 

5.4.13 If no or inadequate information is given regarding 
jurisdiction then any legal aid certificate issued will bear 
a condition that the proceedings must be commenced in 
the family proceedings court, although they may be 
transferred in accordance with the Children (Allocation 
of Proceedings) Order 1991. 

5.4.14 In the event of a transfer (either horizontal or vertical) 
in accordance with the Order no specific amendment is 
required to the legal aid certificate. Applying for the 
transfer of proceedings is considered to constitute a 
normal step and therefore be within the scope of tlle 
certificate. 

5.4.15 Certificates may also be issued containing a condition 
that proceedings be commenced in the County Court, 
again subject to transfer in accordance with the Children 
(AUocation of Proceedings) Order 1991. 

5.4.16 If no condition is included in a certificate issued by the 



area office, the solicitor may commence the proceedings 
as he considers appropriate and may also continue to act 
without reference to the area office following a 
horizontal or vertical transfer. 

5.4.17 T he insertion of a condition may be appealed to the 
Area Committee but where a means assessment is 
available a certificate (or offer) will , despite the possibility 
of an appeal, be issued iml11.ediately (to avoid delay). 

5.4.18 Examples of where it wouJd be appropriate to 
CODUllence proceedings other than in the family 
proceedings court include those where: 

(a) other family proceedings are already pending in 
another court; 

(b) an order made by another court is to be varied, 
extended or discharged by that court; 

(c) the position is covered by a Practice Direction eg of 
22 february 1.993 [1993 1 1 All ER 820 which makes 
.it clear that applications by children for leave in 
respect of Section 8 orders should be issLled in the 
High Court unJess there are other existing related 
proceedings (including divorce proceedings where a 
decree absolute has been made), in which case the 
application should be issued in those proceedings 
and transferred to the High Court; 

(d) an injunction ancillary to Children Act proceedings 
is sought; 

(e) the application to the court relates to a child in care 
and therefore bas to be issued in the court which 
made the care order; 

(f) the anticipated remedy sought is not available in the 
family proceedings court (e.g. a lump sum in excess 
of £1,000 or a transfer of property); 

(g) the proceedings are exceptionally grave or complex; 
(h) some novel or difficult point of law is involved. 

5.4.19 Enforcement of a Children Act Section 8 
Order/non money orders. 

5.4.20 Legal aid is likely to be granted to apply for the 
enforcement of a Children Act Section 8 order, but only 
where enforcement is appropriate/justified and likely to 

be successnll. Civil legal aid/ ABWOR is available for 
proceedings in the family proceedings court under 
Section 63(3) Magistrates' Coum Act 1980 but is only 
likely to be granted where those enforcemenr 
proceedings (as opposed to seeking a variationlfurther 
directions) would be appropriate. 

5.4.21 Legal aid is unJikely to be granted to defend 
enforcement proceedings unless the circumstances of the 
case are so exceptional as to justify the grant of 
representation and such representation is likely to resu lt 
in significant benefit for the applicant. 

5.4.22 The Relationship between ABWOR and Civil 
Legal Aid 

5.4.23 ABWOR, where available, is likely to be granted/refused 
in the ame circumstances as civil legal aid but it is only 
available where the Children Act 1989 directly replaces a 

previous legal remedy for which ABWOR was it elf 
available. In cases of doubt as to the availability of 
AnWOR and in those hildren Act cases which may be 
transferred up out of the family proceedings court it is 
preferable to apply for civil legal aid. 

5.4.24 Where both ABWOR and civil legal aid are available, 
e.g. for proceedings under the Domestic Proceedings 
and Magistrates' Courts Act 1978 and an order under 
the Children Act is to be sought in those proceedi11gs, 
civil legal aid ITlay be applied for. The area offices will 
not, however, seek to refuse applications for ABWOR 
on the basis that civil legal aid should be applied for. 

5.4.25 Where both civil legal and ABWOR are available, 
ABWOR will generally be the choice because it is 
simpler. However, there are different eligibility and 
contribution regimes for civil legal aid and AnWOR, 
and the Board will not force a client to apply for 
ABWOR if that would lead to higher contributions 
than civil legal aid. 

5.5 Change of Name of Child of the Family 

5.5.1 Legal aid is likely to be refused unJe s: 

(a) the application to take/defend proceedings shows 
reasonable prospects of success in obtaining/avoiding 
an order (eg by reference to the benetlt to the child) 
and 

(b) reasonable attempts at compromise have been made 
and failed (indicated in the statement or supporting 
documentS). 

5.5.2 Where legal aid is granted the proceedings ,vill be taken 
in the court which made any earlier relevant order. 

5.6 

5.6.1 

Applications for Leave for Temporary or 
Permanent Removal from the Jurisdiction 

Legal aid is likely to be refused unless: 

(a) an order is required or is justified in the particular 
circumstances of the case (ie where a residence order 
is in force, the removal is to be for one month or 
more or there i a real threat of permanent removal 
sufficient to justify the making of a prohibited steps 
order); and 

(b) the applicant to take/ defend proceedings shows 
reasonable prospects of SLlccess in obtailling/avoiding 
an order; and 

(c) rea onable attempts to compromise the matter have 
been made and failed (indicated in the statement or 
supporting documentS) and 

(d) the reasons for and period of removal justify both 
the proceedings and the grant of representation. 
Making an unsuccessful application to the court for 
permanent removal from the jurisdiction may put 
existing arrangements at risk. The gram of legal aid is 
unlikely to be justitled for a purely temporary 
removal, in particular on holiday, unless the benefit 
to be obtained is sufficient to jmrit)' the proceedlllg'S 
e.g. to enable contact with family member~ abroad. 
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5.6.2 Where legal aid is granted the proceedings wili be taken 
in the court which made any earlier relevant order. 

6. 

6.1 

6.2 

7. 

7.1 

FOREIGN MAINTENANCE 

Legal aid/AnWaR is likely to be granted for 
proceedings in a family proceedings court under Part I 
of the Maintenance Orders (Reciprocal Enforcement) 
Act 1972 relating to a maintenance or lump sum order 
made by a court of a country outside the United 
Kingdom but only where:-

(a) the amount involved and 
(b) likely benefit to be obtained, having regard to the 

means of the payer and likelihood of recovery, 
are sufficient to justifY the grant of representation in 
cases within Part r of the 1972 Act. 

Non-means, non-merits tested civil legal aid (but not 
ABWOR) is available for: 

(a) an appeal to a magistrates' court against the 
registration of or the refusal to register a 
maintenance order made in a H ague Convention 
country pursuant to the M aintenance Orders 
(Reciprocal Enforcement) Act J 972 or 

(b) an application for the registration of a judgment 
under Section 4 of the Civil Jurisdiction and 
Judgments Act 1982 

but only where the applicant had complete or partial 
legal aid or exemption from costs or expenses in the 
country in which the maintenance order was made or 
the judgment was given. For this purpose a mai ntenance 
order includes a lump sum order but where the 

proceedings fali outside these speciaJ provisions neither 
civil legal aid nor ABWOR is available for proceedings 
in para. (a) although civi l legal aid is available for 
proceedings in para.(b) which will be in the High 
Court. Legal aid is only likely to be granted where: 

(a) the pro pects of success having regard to the means 
of the payer and the likelihood of recovery are 
sufficient to justify it and 

(b) representation is justified in ali the circumstances of 
the case. 

INJUNCTIONS AND PROTECTION ORDERS 
(III this section amended text is shown in bold) 

Domestic Proceedings and Magistrates' Courts 
Act 1978 

7.1.2 Legal aid/ ABWOR to take proceedings is unlikely to be 
gramed: 
(a) if divorce/judicial separation proceedings are pending 

or imminent as it would be more appropriate to deal 
with the injunction within ancillary proceedings; 

(b) if the only incidents complained of are of a trivial 
namre; 

(c) if it is children alone who need protection but such 
chtldren are not children of tbe family; 

(d) if the other party is under an existing 
obligation not to molest , for example, is subjec t 

to bail conditions, or is remanded in custody. 
However, where a criIninal prosecution is likely 
to be finalised shortly but incidents are 
continuing or are likely to continue and the 
protection of bail conditions would cease, the 
grant of an emergency certificate may be 
justified. This contrasts with an ongoing 
prosecution where the protection of bail 
conditions is likely to continue; 

(e) if any order obtained is likely to be unenforceable on 
account of the mental incapacity or minority of the 
respondent; 

7 .2 Non-Molestation Injunction Ancillary to 
Divorce/Judicial Separation/Nullity 

7.2.2 Legal aid to take proceedings is unlikely to be gran ted: 

7.4 

(a) if on the facts the conduct complained of is not 
li kely to be repeated; 

(b) if the other party is under an existing 
obligation not to molest, for example, is subject 
to bail conditions, or is remanded in custody. 
However, where a critninal prosecution is likely 
to be finalised shortly but incidents are 
continuing or are likely to continue and the 
protection of bail conditions would cease, the 
grant of an emergency certificate may be 
justified. This contrasts with an ongoing 
prosecution where the protection of bail 
conditions is likely to continue; 

(c) if any order obtained is likely to be unenforceable on 
account of the mental incapacity or minority of the 
respondent. 

Note: 
Emergency legal aid should ollly be gralltcd to take 
proceedings for an illjllllctioll where the applicollf is ;n 
il1lmirtel1f dal1ger if significaltt harm. Significant harm is 
illlmillcllf if there is a real risk that it will occlIr before the 
substantive application can be processed alld tfte matter 
brought before the Court. 

Domestic Violence and Matrimonial Proceedings 
Act 1976 (see also Children Act 1989 para 5.3) 

7.4.2 Legal aid to take proceedings is unbkely to be granted; 
(a) if on the facts the conduct complained of is not 

likely to be repeated; 
(b) if the other party is under an existing 

obligation not to molest, for example, is subject 
to bail conditions, or is remanded in custody. 
However, where a criminal prosecution is likely 
to be finalised shortly but incidents are 
continuing or are likely to continue and the 
protection of bail condhions would cease the 
grant of an emergency certificate may be 
justified. This contrasts with an ongoing 
prosecution where the protection of bail 
conditions is likely to continue; 

(c) if any order obtained is likely to be unenforceable on 
account of the mental incapaciry or minority of the 
respondent; 



(d) to a cohabitant (rather than a spouse) applicant if the 
only conduct complained of has occurred since the 
parties ceased living together. 

Note : 
Emergellc), le.~al aid should 0111)1 be grG/lted to take 
proceedings Jor all illj/wc/ioll where lhe applicallt is in 
ill1l1lillent dallger <if sign ificall t Irartll. S(~lIificallt harm is 
immillent if there is a real risk that it will oewr before a 
slIbstantive applica/ioll call be processed alld tire lI1atter 
brought b~fore the cOllrt. 

7.5 Injunctions Ancillary to a Trespass/Assault Action 

7.5.2 Legal aid to take proceedings is unlikely to be granted: 

(a) if on the facts the conduct complained of is not 
likely to be repeated; 

(b) if the other party is under an existing 
obligation not to molest, for example, is subject 
to bail conditions, or is remanded in custody. 
However, a case where a criminal prosecution is 
likely to be finalised shortly but where incidents 
are continuing or are likely to continue and the 
protection of bail conditions will cease may 
justify the grant of an emergency certificate. 
This contrasts with an ongoing prosecution 
where the protection of bail conditions is likely 
to continue; 

(c) if any order obtained is likely to be unenforceable on 
account of the mental incapacity or minority of the 
respondent. 

7.6 Children Act 1989 - Orders Having the Effect of 

Injunctions 

7.6.1 Legal aid/ ABWOR will be refused to apply for a 
section 8 order or variation of a section 8 order which 
would have the effect of dealing with rights of 
occupation (i.e. an exch.l iOIl order). This is because sLlch 
an application will not succeed although it may be 
possible to seek an order under the court's inherent 
ju risdiction. 

7.6.2 Legal aid/ ABWOR is likely to be granted to apply for a 
section 8 order or variation of a section 8 order which 
would have the effect of prohibiting contact with a 
child/ children where the application is likely to succeed 
and there is no other appropriate rernedy available. 
but only if 

(i) a warning letter has first been ent (or the 
circumstances are such that this would not be 

appropriate), and 
(ii) the police have been notified and have failed to 

provide adequate assistance (or the circumstances 
are such that going to the police first would not 
be appropriate) 

and a fee paying client of moderate means would apply 
to the court for an order. 

7.6.3 An order providing for "no contact" may be made 
again t someone who controls contact and wishes to 
allow it (eg a mother) and a prohibited steps order 

8. 

prohibiting contact may be made against some other 
person who would otherwise seek it (eg a third party). 

CHILD SUPPORT ACT 1991 

8.1 Section 20 parentage appeals 

8.1.1 Legal aid is likely to be granted: 

(a) only where an appeal to the COurt is available, that i 
to say where: 
(i) parentage i denied; and 
(ii) the Child Support Officer make (or declines to 

make) an assessment, the deci ion having been 
upheld on review (or an application for review 
refused) and 

(b) where the appeal is likely to succeed. Factor to be 
c.'lken into account when estimating the chance of 
success include the eA';stence of a previous adoption 
order or a co un finding of paternity which the 
appellant will effectively be seeking to overturn and 
the result of allY blood/ DNA tests. 

8.1.2 Legal aid is likely to be refused to an alJeged father 
unless he has co-operated with the obtaining of blood/ 
DNA tests by the Child Support Agency, bearing in mind 
that the Agency will offer DNA tests at a di counted 
rate whether or not the parent with care is in receipt of 
benefit and may itself meet the costs of testing. 

8.1.3 Legal aid may only be granted to an appellant - the 
Child Support Agency i the respondent. 

8.1.4 Even if the exceptional circumstances of the case 
indicate the appeal is likely to succeed it will u ually be 
appropriate to limit the certificate to the obtaining of 
blood test (including DNA) if sllch test results are not 
already available but ee cross-reference below. 
C ross-reference: see para. 8.1.2. 

8.2 Section 27 parentage declarations 

8.2.1 Legal aid is likely to be granted to take proceedings 
where: 

(a) the hild Support Agency ha been sufficiently 
involved to satisfY the requirements of Section 27(1); 
and 

(b) the evidence available (including any blood/ DNA 
te ts) and the personal benefit likely to be obtained 
justify the grant of representation; and 

(c) the Agency has declined to take proceedings itself. 

8.2.2 Legal aid is only likely to be granted to oppose 
proceedings if the prospects of success justifY the gram 
of representation having regard to the evidence. 
(including any blood/ DNA tests obtained by t.lle Child 
Support Agency or otherwise). Legal aid is unlikely to 
be granted to an alleged father unless he has co-operated 
with the obtaining of blood/ DNA tests by the Child 

L1pport Agency, bearing in mind that the Agency will 
offer DNA tests at a discounted rate whether or not the 
parent with care is in receipt of benefit and may itself 
meet the costs of test1t1g. 
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8.2.3 If blood/ DNA te ts are not already available but it is 
nonetheless justified for legal aid to be granted it will 
usually be appropriate co limit the certificate (whether 
to apply for an order or oppose proceedings) to 
obtaining them. 

8.2.4 Legal aid is unlikely to be granted if the mother and/or 
the alleged father is in receipt of income support/ 
income based Jobseeker's AJlowance. 

8.2.5 Legal aid may be granted if the applicant mother is in 
receipt of family credit/disability working allowance but 
only if her reason(s) for wanting to take proceed.ings and 
the personal benefit co be obtained by her are sufficient 
to justify the grant oflegal aid. A request by the Agency 
for her to take proceedings will be insufficient to justify 
the grant oflega! aid. 

9. INHERITANCE (PROVISION FOR FAMILY AND 
DEPENDANTS) ACT 1975 

9.1 Legal aid is only likely to be granted to apply for an 
order where the proceed.ings stand a reasonable prospect 
of success, and are likely to result in a significant 
recovery that is where: 

(a) the appltcation to the court will be in time (or an 
application for leave to commence proceedings Out 
of time is likely to be successfu l); and 

(b) the applicant is a qualifying dependant under Section 
1 of the Act or is likely on the evidence available to 
satisfy the court that an order should be made; and 

(c) the size of the e tate/likely award is sufficient to 

jmtify the proceedings and likely costs. 

9.2 Legal aid is unlikely to be granted to defend proceedings 
where the costs can be met without hardship being 
caused (having regard to the assets of the estate and the 
resources of the beneficiaries). In most cases it will be 
appropriate for the costs of defend.ing the case to be met 
out of the assets of the estate. Where hardship would be 
caused, legal aid may be granted having regard to the 
prospects of success, issues, value of the claim, likely co ts 
and attempts co compromise the case and subject to an 
appropriate contribution from the estate and/or 
benefiCIaries. 

9.3 Certificate will cover all steps up to bur excluding trial' 
but including Counsel's opinion, subject to any more 
restrictive limitation imposed in the particular case. This 
i to ensure that a erial cannot be avoided and remains 
justified. having regard to the prospects of uccess, value 
of claim and property in dispute as well as attempts to 

define the issues between the parties and to settle the 
ma tter. 

10. SECTION 30 HUMAN FERTILISATION AND 
EMBRYOLOGY ACT 1990 

10.1 ABWOR is not available. AJthough civil legal aid is 
available it is unlikely that the merits test will be satisfied 
in the absence of unusual circumstances which justify 
the grant of legal aid. 

10.2 Given the active role of the guardian ad litem in the 
proceedings and the fact that the agreement of the 
father and the woman who carried tbe child i required 
before an order may be made, it is unlikely that the 
grant of civil legal aid will be justified to make the 
application if the matter is unopposed. 

10.3 Where the making of an order is opposed, section 30(5) 
(as to consent by the father and the woman who carried 
the child) will not be satisfied and an order will not be 
made. The grant of legal aid to make the application 
would therefore not be normally justified, unless the 
application to the court nonetheless stands a reasonable 
pro pect of success (on the basis that the requirements of 
Section 30(5) or 30(6) have been satisfied). 

10.4 The grant oflegal aid may be justified where the 
applicant is asking the court to dispense with the 
consent required under Section 30(5) on the basis that 
the person cannot be found or, to a lesser extent, is 
incapable of giving consent. 

10.5 Applications for legal aid may be made by respondents 
wi hing to oppose the making of an order but this is 
unlikely as, where there is no consent, Section 30(5) will 
not be met. 1 t is, however, possible that a birth parent 
may maintain that, although consent has been given, it 
does not satisfy the particular requirements of Section 
30(5) or 30(6). Birth parents and anyone who has 
parental responsibility will be a respondent to the 
application and a person with parental responsibility may 
wish to oppose the making of an order. 

10.6 Civil legal aid is unlikely to be granted to defend 
proceedings unless; 

(a) the applicant stands reasonable prospects of uccess in 
opposing the order de pite any con ent and/or 

(b) the grant of representation is justified in the 
particular and exceptional circumstances of the case. 

10.7 Section 30 proceedings are dealt with like Children Act 
care proceed.ings for the purposes of forum. This means 
that proceed.ings will be conU11enced in the family 
proceedings court and can be tran ferred upwards in 
accordance with the hildren (AJlocation of Proceedings) 
Order 1991 as amended. No condition as to forum will 
therefore be included in any civil legal aid certificate issued. 
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I
N FOCUS 18 we highlighted a change to criminal 

standard fees arising from the amended committal 

procedure introduced by the Criminal Procedure 

and Investigations Act 1996. This change will only affect 

criminal investigations which commence under the new 

Act i.e. those which begin on or after 1 April 1997. 

It is anticipated that the Board will continue to receive 

claims for payment for committal proceedings under previous 

arrangementS for some time to come. All S.6(1) committal 

proceedings conducted under the new procedure will attract a 

Category 3 standard fee. S.6(1) committals under the previous 

arrangements will continue to attract a non-standard fee. 

When submitting a claim for payment for a new .6(1) 

committal, solicitors should manually amend Form CRIM 13 

or 14 to make it clea r that the claim relate to proceedings 

commenced under the Criminal Procedure and Inve tigation 

Act 1996. If a Category 3 standard fee is claimed, the Category 

Regulation 101 (1 )(a) 
payments on account 
of disbursements 

The material prepared for FOCUS 18 (pg.1) 
on R egulation 101 requires clarification. 

In FOCUS 18 it sta te: 

"solicitors may apply for a payment 011. account 

under Regulation 101 even after a certificate has 

been discharged. This confirms existing practice." 

The regulation will only affect 
applications for payments on 
account of disbursements under 
Regulation 101 (1) (a) . 

3 'Type of Case" box should be amended to simply read 

"conmuttal" . 

Area offices have been instructed not to reject forms 

amended in this way. New f, rm will be introduced when 

existing stock have been exhau ted. 

Ifa non-standard fee i claimed for a S.6(1) comnuttal 

conducted under the previou provisions, form RIM 14 

should be completed making it clear that the claim is under the 

old arrangements. 

The Board recognises that solicitors will continue to be 

required to attend .6(1) committals. The fact that a case 

proceeded as a S.6(1) COml11lttal will therefore be an acceptable 

reason for attendance. 

The guidance at paragraph 1 -25 of the current edition of 

the Legal Aid Handbook (1996/97) will continue to 'lpply. If a 

solicitor has attended a S.6(2) comnuttal, the reason for 

attendance should be set out in accordance with the guidance. 
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Additional copie of Focu can be obtained from the 

Press and Publication Office, Legal Aid Head Office, 

85 Gray's Inn Road, London W C 1 X 8AA. 

Any comments about Focus should be sent to 

Caroline O'Dwyer at the same address. 
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