
Legal Aid Reform News 

Legal Aid Board Publishes 'Franchi ing Family 

Mediation ervices' 

The Legal Aid Board published its approach 

to the piloting of franchise contracts for the 

provision of fami ly mediation services last month. 

The Legal Aid Board is required to secure the 

provision and availability of family mediation 

Act 1996 requires the Board to ensure 

arrangements are in place to deal with i ues 

of vio lence, children matters, reconciliation 

and information on the need for independent 

legal advice. The Draft Code of Practice al 0 

covers other important arrangements for 

family mediators. 

services for clients eligible 
,---------nr---------------r._----, 

• The Draft Family 

Mediation Franchi e for lega l aid by the Family 

Law Act 1996. The Act 

will stimulate demand for 

family mediation services 

to re olve is ue relating to 

child ren, property and 

finance matters for 

divorcing couples. 

Sir Tim Chessells, 

Chairman of the Legal 

Aid Board, said: 

"We arc taki/lg tl,c first 
Sir Tim Chessells, Chairman 

Spe ification . Thi 

incorporates the Board's 

requirements for family 

mediation services to 

work towards developing 

best practice and 

delivering a high quality 

family mediation 

service. 

steps dOlll/) II rOlld that collid 

lead to a 1II0re IIl11icable 

rcsoillfioll of falllily dispHtes. 

Progress /IIill depend 011 the 

, , ~ lire taking tl, e first steps do",,, a road 

There has been wide 

consultation in drawing 

up the approach with 

the lead representative 

bodies. This document that could lead to II //lore amicable resollltiotl 

of family displltes.' , includes comment.s 

made on the draft co-opemtioll IIlId CO llllll inllellt 

from mediators al/d tlie legal professioll". 

Bri, n Harvey, Director of Resources and 

Supplier Development, who is running the 

project for the Board, comments: 

"The BOllrd /IIelcollles the opporfllllit)' (0 extelld its 

prollell fral/cliising approach to the prollisiol/ of fallli!y 

IIIl'diatioll st'TI)ices.We are col/fident this ,,,ill facilitate 

the cxpal/sioll of ,nediatioll fO lIIect the demlllld 

created by tl,e Falllily La", Act 1996". 

'Franchising Family Mediation Services' sets 

out in detail: 

• The Board's approach to the pilot project. 

How the pilot project will operate and the 

arrangements for monitoring and evaluating it. 

o The Draft Code of Practice. The Family Law 

proposals issued la t year. 

The Board will continue to seek the views of 

all those committed to quality assured family 

mediation services during the pilot project. The 

Legal Aid Board has appointed a consortium of 

independent re earchers, led by Professor Gwynn 

Davis of Bristol Univer ity and Social 

ommunity Planning Research (SCPR), the 

research organisation, to 1110nitor and evaluate 

the pilot . The Board expect to enter into pilot 

contracts for Phase r in May 1997. 

Copies of 'Franchising Family Mediation 

Services' are available fi'ol11 Barbara Holburn , 

Legal Aid Board, telephone () t 71 813 lOOO 

extension 8560. 
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New poster and leaflet 
to promote franchising '" fJ ~ I \ 

" 

A new poster and leaflet 

have been produced 

to promote and explain 

franchising to the 

public. The poster 

and leaflet will be 

displayed in franchised offices 

'r 

and at thousands of public information outlets 

throughout England and Wales. 
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" The poster and leaflet contain a free phone number 0 that members of the 

~ public can obtain names of franchised firms in their area. This publicity 
".~" "'y..'IJ\(J., 

i'i <;" •• A'''''· material was developed in consultation with the Law ociery. The Board 
~\ \ 1#"~\ 

I\~~.A""·· -dl* ." fIIP'''u, also ought the views of members of the public . 

.". .. ~"" The poster and leaflet will be u ed in a campaign run by the New paper ociery 

to promote fran chi ed firm in the regional pres. The free phone number will be operational 

from 10 March 1997. All franchi ed firm will be sent copies of the poster and leaflet. 
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A comultation paper on the 

Board's strategy for dealing with 

group actions and other very high 

cost civtl cases will be published 

shortly. The report 'When the Price 

i High' arme from a six-month 

Internal review of high cost action 

JI1 light of the White Paper on legal 

:lId and Lord Woolf's inquiry into 

civil ju tice. 

Board Commissions Research 
into Advice and Assistance 

in Criminal 
Matters 

The Board has now appoi nted Lee Bridge of Warwick University to assist in 

de igning and researching advice and a sistance in criminal matter, including 

duty olicitor cover. He will be a si ted by Ed ape, a solicitor and author of 

the Legal Action Group's 'Defending Su pect at Police tations', and hri 

Bennett of the Warwick Business chool. 

Three possible legal aid areas are under consideration so that piloting can 

start later this year. Discussions will then take place with the Law Society and 

potential contractors in the chosen legal aid areas. 

It is likely that only firms with criminal franchises will be able to obtain a 

contract but non-franchi ees will not be excluded from any scheme where the 

pilot is in operation. 
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Civil Non-Family Advice and Assistance 
The Board is working toward the objective of providing all 
advice and a istance through block contracts with the private 

profession and not-for-profit sector which achieve appropriate 

acce. s to quality a sured legal advice and assistance and provide 

optimum value for money from the financial resource available. 

In all the reform pilots the Board is in the process of setting up 

we are using the pilots themselves and the associated research 

projects to enable u. to explore the most effective means of 

achieving this objective. 

The Pilot Process 
The Board uses the term 'pilot' to describe a developmental 

process. The proce s begins with a broadly defined project and 
a sociated re earch. As experience and information from the 

research and other sources is built up, successive phases of pilots 

move towards the final definition of a fully implemented scheme. 

The Board's experience of running pilots in this way ha hown 

that the process enable both the Board and practitioners to work 

together to find the most practical and effective means of 

achieving the objectives. 

Solicitors in Private Practice 
We invited expressions of interest in being involved in the 

research phase of the pilot in December 1996. Only offices 

franchi ed in at least one of the relevant categorie of work 

qualifY for participation. Over 850 offices expre. sed interest but 

we did not have capacity to involve all tho e who were interc. ted 

and so we have reduced the numbers involved at this stage to a 

more manageable 145 in four legal aid areas: London, Leeds, 

Liverpool and Nottingham. ontrJcts in this phase are scheduled 

to tart in April 1997. 

The current intention is to expand the number of offices in 

the next phase of the pilot and it Will be important particularly 

to enhance the regional coverage to ensure that regional variation 

in approach and local practice is fully explored. We are aware of 

the importance of smaller firms in providing services out ide the 

main urban areas and that there are differences, often marked, in 

the need for legal ervlces in different parts of the coulltry. We 

will want to ensure that there is a mix of such firm in the next 

phase of the pilot, due to start in early 1998. The research need 

to observe how possible contract models will operate within 

ditTerent environmellts, however, the initial phase is not de\igned 

to te\t any contract models at all, it is purdy a research phase 
designed to provide robust data which will enable the second 

phase to begll1 to consider possible contract models in more detail. 

Work Covered 
Work under contracts "VIII cover all civil non-matrimonial work 
(and not Family and Crime). One of the aims ofthi, pilot is to 
ascertain the extent to which green form work is being done 

outside the main franchi. e categories, to enable the 130ard to 

consider the best way of pecifymg the contract requirements 

relating to this work. Therefore, the contracts will not be Limited 

to work falling within franchise categories. However, it i an 

important prin iple of the pilot that all work provided under the 

contract must be done to the franchised standards . For example, 

contracts will cover mental health work and education, for whIch 

no current franchise category eXists; ,\I1d a firm franclll~ed in 

housing and debt alone, but which also provides green form 

advice and a si tance in employment and welfare benefits, would 
provide all this advice under the contract arrangements and to 
the franchi e requirements. 

Contract Length 
The initial pilot contracts will be for two years. ffices involved 

in the first phase of the pilot will have the opportunity to move 

to working under any new contracts introduced in the second 

phase. ontracts ,viII be free standing under Part II of the Legal 
Aid Act 1988. 

Contracting in the Not-for-Profit Sector 
Application are bemg invited for new contracts in the second 

phase of the pilot, developing contracting In the not-for- profit 

(NFP) sector, in which all Board area offices are involved. ThiS 

pilot also covers civil non-famIly adVice and assistance but IS at a 

dltIerent stage in ItS development from the pnvate practice 

contracting pilot. The Board's eventual aim is to bring both 

strands of the pilots covering CIvil non-family work together. For 

this rea on the information which is bell1g collected through the 

matter reporting form, which Will take the place of the green 

form in the pilot, is the same. Thl will allow comparable data to 

be collected between different types of provldef'i. 

The contract Ul1It at tillS stage in the NFP pilot is time. 11 ()O 

hours' work I reqUIred from each full time c.lseworker the Board 

funds. The funding j., deT\wd from a formula related to the sabry 

com f the caeworker Jnd half time adl11ll1istrative upport, 

together with a fixed amount for runlllng co,ts, management and 
supervi ion (in some circumstance ). 

rganisatlons without a franchi e will be eligible to enter 12 

month pre-franchise contracts If they meet .1 number of Criteria, 

particularly related to area of geographicil pnority need and mltlal 

compliance with the franchise requirements at prellllllnary audit. 

Regional 
Legal 
Services 
Committees 

Work is going ahead on the implementation of Regional Legal ervices ommittees (RL s) across 
England and Wales. A part of the Lord hancellor's reforms of the legal aid system the commmees will 
advise the Board on how local need. and priorities can be met 111 their geographical area wlthm the 
available budget. 

Key staff are being appointed to work with the committees and pavc the way for recruitment of 
committee members later this year. These senlOr statr - ReglOnal Legal en'ICC, AdVisers - are no\\ m 
post in Readlllg, ardlff, Birmingham, Manchester, Leeds, ewcdstle and Cambridge. AdVisers to be 
based in our other six area offices should be in post mid summer The process of idennfyl\1g Board 
Members to chair the 13 RL Cs is al 0 well advanced . 

We recognise that the pace of development of RLSCs Will vary trom area to area . We wtll pllt out 
information both nationally and locally so that a, we build lip to the lallnch of each OmlllHtee 
individuals and organisatiom will have an opportlll1lry to regIster their Illterest 111 contrtbullng to thl 
work of the cOlllmittee'>. 



The Legal Aid Assessment Office (Benefits 

Agency) ha been receiving an increasing number 

of querie from new applicants requesting L17 

POLICE STATION 
ACCREDITATION 

( tatement of Earnings) forms which have not 

been supplied by their solicitor. 

Legal Aid practitioners are reminded that 

these forms must be issued with means forms 

LA4A etc to all applicant or partners who are 

employed. The Legal Aid Assessment Office can 

not supply these forms. 

Plea e aJ 0 note that all LA4A means forms 

which carry a print date prior to June 1996 are 

ob olete and will be rejected on receipt at the 

area office. 

From 1 February the Board\ Police tation 

Representative's Accreditation Scheme was extended 

to include Trainee olicitor and aJl Duty olicitor 

Representatives. Any non-solicitor representative 

wishing to attend the police tation to give advice 

and assistance and submit claim for payment from 

the Legal Aid Fund must first have registered with the 

scheme and obtained a per onal identity number. 

Registration forms are available from: 

Practitioners are reminded that a civil legal 

aid applications check list may be found on pages 

563 to 567 of the Legal Aid Handbook 1996/97. 

The Duty olicitor Section, Policy & ecretariat, 

Legal Aid Board, 85 Gray's Inn Road, 

London we 1 x 8AA. 

Or by telephone on: 0171 813 1000 ext. 8561/2. 

Franchising - Developments in Transaction Criteria and New 
Franch ised Categories of Work 

T
HE Legal Aid Board has recenrly 

conducted a project to update 

and develop transactIon criteria 

111 a limited number of areas. Within the 

project, eXisting sets of criteria in the 

Welfare Benefits category have been 

updated and expanded to cover many 

more benefit types. v,:hile a new ser of 

cnteria has been drafted in homelessness. 

a part of an extension to audit scope in 

rhe Homing category. The project. 

managed by the Board's Franchise 

J)evelopment ,roup. rested the concept 

of developing CrIteria lll-hou,e, in close 

consultation with the profession. This 

was particularly successful, with many 

solicitors and other legal advisers keen 

to proVide relevant ca~e-tiles. expertise 

and comment throughout the proJect. 

I n addition to cOlllmentlllg on text, 

comultee, have also contnbuted to key 

deve\opmenc\ such .IS the inclu.,ion of 

note, for glildance. which allli CO aid 

undemanding about ",hat is required to 

achIeve compliance; the\e Inve been 

produced for all reVised ,111d new ,et, of 

criteria and appear as foomotes in the 

booklets. Practitioner associations and 

other representative organi ations are 

currently being consulted about the 

final draft set; a general invitation to 

comment was extended to all 

practitioner in the Law ociety Gazette 

in December. The new and revised sets 

of criteria are scheduled to be 

introduced in Spring this year. 

Encouraged by the ucce s of the 

recent transaction criteria development 

project. the Board now plam to use the 

same methodology to update and 

extend the audit scope of the rel11ainll1g 

transaction criteria and to produce ne\v 

criteria to accompany additional 

franchised categories of work in Mental 

Health, Medical Negligence and 

Childcare. Development of the new 

CriterIa. and re\'lew of all eXI'>ting sets of 

crItCrIa. Will be carned Ollt during 1997. 

We are particularly Interested in 

VICW'> on ho\-',; speCific sets of cntena 

should be developed; presel1tc'd in 

IlJrr,ltIVc'. or by ,lIllc'lldmenr\ and note, 

on the exi ting booklets . Additionally, 

copies of any checklim, training or 

reference material, for any of the areas 

covered by new or existing criteria, 

would be of interest. Development 

work will begin in April with inItial 

concentration on Meneal Health, 

Medical Negligence. hildcare. Debt, 

Crime and Employment. Revised sets 

of criteria are likely to be introduced 

in January 1998. Within the current 

draft development plan, this is also the 

timescale for the proposed new 

franchised categories of work and 

accompanying transactIon criterra. 

If you are interested in bell1g 

involved in the development of ,lilY of 

the sets of transaction criteria, or If you 

have comments or doculllenes that YOll 

think would be of u'>e during 

development. plea,e .,end them. at your 

earliest convel1lence. to Louise Collins. 

Franchise Development AdViser. 

FranchIse Dewlopment Group. Legal 

Aid Board, 85 Gray\ Inn Road. 

London we J x HAA (()X32H London). 



Prisoners detained at Her Majesty's pleasure: 
Provision of representation for Parole Board reviews 

1 Background 

1.1 From 1 August 1996 prisoners detained at H er Majesty's 

Pleasure for murder (i.e. as juveniles) have, through 

interim administrative arrangements made by the Home 

Secretary, been entitled to a review hearing before the 

Parole Board (also known a the HMP Panel) which 

reviews the detention and may recommend their release. 

1.2 The Home ecretary confirmed that legal repre entation 

would be avajlable in such cases fi:om 23 July 1996. 

1.3 The Lord hancellor's Department have laid draft 

Regulation. before Parliament ro make ABWOR 

available for repre entation at HM P Panels. Regulation 9 

of the Legal Advice and Assistance (Scope) R~egulations 

1989 wiil be amended to include the e proceeding so 

that the " legal merits" test set out in Regulation 22(5) of 

the Legal Advice and As i tance Regulations] 989 will 

not apply. The ABWOR means test and reasonableness 

limb of the ABWOR merits test will be appbed. 

1.4 1 t i. anticipated that the amended Regulations w1]] come 

into effect on 1 April 1997. In the meantime the Lord 

Chancellor has decided that special payments to cover the 

COSt of representation of detainee in the e proceedings 

should be made out of the legal aid fund under Section 

6(2)(d) of the Legal Aid Act 1988. It has been left co the 

Board co decide how to admin ister these paym.ents. 

1.5 Pending the amendment of the Regulation, it has been 

decided that the best approach is for special payments co 

be made available fr 111 the legal aid fund as though 

ABWOR itself had already been made available i.e. as if 

the amended Regulations had already come into effect. 

2 The position post 1 April 1997 

2.1 App li catiom should be made in the normal way for 

ABWOR approval. The legal merits test will not be 
applied but the application may be refused if it appears 

unreasonable that approval should be granted in the 

particular circumstances of the case. 

2.2 The ABWOR application will be amended in due cour e 

to include the new category. In the meantime olicitors 

should use the "Other" box in the forl11 and indicate that 

the proceedings were "Her Majesty's Pleasure Panel". A 

!1e\v standard wording for ABWOR approval will be used 

as follo\\'5:-

"To be represented in proceedings before Her Majesty' 

Plea;ure Panel." 

2.3 Payment t'Or \vork done will be :messed in accordance 

3 

with the Legal Advice and Assistance Regulations 1989 
but on the basis that the higher payment rate applicable 

to Mental H ealth Review Tribunal and 01. cretionary 

Life Panels cases applies. 

Interim Arrangements prior to 1 April 1997 

3. 1 Special payments under Section 6(2)(d) of the Legal Aid 

Act 1988 will be payable, in ca e where the provi iOlls of 

the Legal Advice and As. i tance Regulation 1989 are 

followed, as if the amended Regulations had already 

come into force. Costs incurred in such pr ceedings on 

or after 23 July 1996 may be ,Ilowed for payment, even 

where they pre-date any appli ation to one of the 
Board' area offices or any approval. 

3. 2 [n order to apply for special payment approvaJ and obtain 

payment the following conditions will apply:-

(i) olicitors seeing new clients after the date of the 

publication of these interim arrangement . hould seek 

ABWOR approval in the normal way as soon as they 

ar in tructed. 

To qualify for a special payment for work carried out 
before 1 April 1997. an ABW R 1 must be 

completed by tbe solicitor and applicant and 

ublllitted to the area office at the late~t by that date. 

Any application received after I April 1997 will be 

treated as an appli ation under the new Regulatiolls 

and will not carry entitlement to any retrospective 

speciaJ payment. Solicitors who have already 

commenced work before seeking ABWOR approval 
should therefore complete and submit the ABWOR 1 

application form as soon as possible. 

(ii) The ABWOR mean test Il1U t be adll1ini~tered by 
the ~olicitor. 

(iii) The legal merits test win not be JPplied but the 

application 1113Y be refmed if it appears unrea<;onable 

that approval should be granted in the particular 

circul11stances of the case. Such a refusal will be 

exceptional bearing in mind the ubject matter and 

circumstance of the application. 

(iv) The ABWOR approval form will be ls\ued with rhe 

additional ,tandard wording "To include costs 

incurred from 23 July 199n to the date hereof" .111d 

the solicitor can apply for payment of costs asse \ed 

on the ba. ls of the provisions of the legal AdVice 

and Assi rance RegulatiOn<; 19H1J (including <15 to a 

re\'Jew by rhe Area C0I11111itted~lppe~ll to the Co,rs 
Appeal CommIttee). 

5 



3.3 oljcitors should submit applications on the standard 

form ABW R 1. For the time being under section 1 on 

the form relating to the type of proceedings, the box 

marked" ther" should be used and the olicitor should 

describe the proceedings a Her Majesty's Pleasure Panel 

proceedlngs. 

4 Prior Authorities and use of Counsel in the 
interim period 

4.1 olicitors should seek prior authority following the 

IS uing of the ABWOR approval in the normal way as if 

Regulations 22(7) and 23 f the Legal Advice and 

Assistance R.egulations 1989 applied. 

Trusts of 
Land and 
Appointment 
of Trustees 
Act 1996 

4.2 Where such co ts have already been incurred by the 

solicitor prior to the publication of these interim 

arrangements and the grant of approval by the Board, the 

requirement for prior authority for counsel and the 

condition requiring prior authority for expertS or 

unusual expenditure should be treated as not applying to 

work carried out between 23 July 1996 and the date of 

the ABWOR application. 

4.3 In uch case the area office will assess the costs on the 

basis of whether they have been actually and rea onably 

incurred taking into account all the relevant circumstances 

of the case including the nature, importance, complexity 

or diffi culty of the work and the time involved. 

Applications under Section 30 of the Law of 
Property Act 1925 have been replaced as of 
1 January 1997 by applications under Section 14 of 
the Trusts of Land and Appointment of Trustees Act 
1996. 

A new standard wording for certificates has 
therefore been issued as follows:-

"To take proceedings under Section 14 of the 
Trusts of Land and Appointment of Trustees Act 
1996". 

Certificates issued before 1 January 1997 to take 
proceedings under Section 30 of the Law of 
Property Act 1925 do not require amendment, since 
the courts have powers to make Orders under the 
new Act in existing Section 30 applications. 

PERSONAL INJURY PRACTITIONERS 

Access to Health Records 
Act 1990 (AHRA) 
Permnal injury practitioners will have noticed, with increasing 

concern, that Ho~pital Trusts have been making significant 

II1creases in the charges they make for providll1g copie of 

patients' health records. Some Trusts have been making standard 

charges of up to a hundred pounds, and sometimes more. 

After forceful representations by both the Board and The 

law Society, the HS Executive has now accepted that, even 

where copIes of health records are required for the purpose~ 

of proceedings, If ~oltcirors apply, specifically under the 

AH itA, for cople~, the Trust mu,t provide them in accordance 

WIth the provi'il ns of t1ut Ace. Although the AHRA does not 

ensure acces'; to records in all cases, in mo. t ca es, an 

applIcatIOn under the AHRA will secure all necessary records. 

The charge for acces, to ~uch records Linder AH R.A is a 

n1.1XlmUlll of only £ I () (5.3(4)). Where a copy of a record is 

supplIed, Tru,ts IlUY aho cl1.1rge ".1 fee not exceeding the co~t 

of maklTlg the copy and (\\here applicable) the cost of posting 

it" ('\.3(4)). 

Following the Board' and The Law ociety's representation, 

the NH Execlltive has now amended its guidance to hospital 

Trusts to reflect this po ition. The new guidance specifically 

states that Trusts must not make the standard charges they 

have been making. 

One I SLle, however, remains. What is meant by "the cost of 

making the copy"? The Board and The Law ociety take the 

view that what is envisaged are charges of a few pence per 

page for copying and have asked the NH Executive to 

recommend a reali tic figure. Although the interpretation 

section of the Act (s. 11 ) provides that the word "make" in 

relation to a health record, includes "compile" (ie make lip 

from variolls sources or materials), the word "make" in 

connectIon with copying i~ lIsed directly in relation to the 

copy and not the record. Compiling hOllld not be an 

additional charge. Any compiling would have to be done for 

the purpose of access anyway and. therefore. come within the 

(maximum) £10 access fee. 

The next edition of Foclls will carry the re pome of the 

HS Executive. In the mealltime, ,ave money and apply for 

cople, of health record, under the A HRA whenever practicable. 



Costs Assessments - Points of Principle of General Importance 

This is a list of the decisions of the COSts Appeals Committee 

between January 1996 and January 1997. 

1 CRIME 

CRIMLA 50 (Amended) - 24 June 1996 

Magistrates' Court Standard Fees 

- Series of Offences. 

Whilst offences may, subsequent to committal, appear on 

separate indictments, that does not of itself mean that they 

cannot form a series of offences and be classed as one case 

although it is a strong indication that they are separate 

cases. A similar approach should be adopted for offences 

triable either way that are committed. 

[n sunwlary only matters or either way offences tried by 

magistrates, where the Magistrates have determined that the 

offences are incapable of being tried together, although it is 

a strong indication they are separate ca es it is possible for a 

series of offences to be established. 

CRIMLA 56 - 25 January 1996 

Magistrates' Court Standard Fees 

- Claim for enhanced rate (31 October 1994). 

When a claim for enhancement is made under paragraph 3 

of Part 1 of Schedule 1 of the Legal Aid in Criminal and 

Care Proceedings (Costs) Regulations 1989 the 

determining officer should first consider whether the case 

is "exceptional" and justifies enhancement. [f the claim for 

enhancement is refused, the solicitor should be notified that 

the case is not exceptional and given reasons. If the 

determining office considers the claim for enhancement to 

be justified the co ts should be assessed on the broad 

average direct cost of the work with an appropriate 

percentage uplift. 

CRIMLA 57 - 27 February 1996 

Magistrates' Court Standard Fees 

- Definitions of the case. 

Having regard to Part II! of Schedule 1 of the Legal Aid 

Criminal & Care Proceedings (Costs) Regulations 1989 a 

charge of e cape from lawful custody can be a separate case. 

CRIMLA 58 - 20 May 1996 

Magistrates' Court Standard Fees 

- Change of solicitor. 

Where a defendant is charged with an indictable only 

offence and the legal aid order i transferred to another 

solicitor before the committal takes place the work 

undertaken by the solicitor falls within a Category 3 fee. 

CRIMLA 59 - 23 September 1996 

Enhancement rates for legal aid orders granted 

on or after 1 October 1994. 

In determining the percentage due under para 3 of Part 1 

of Schedule 1 to the Legal Aid in Criminal and Care 

Proceedings (Costs) Regulations 1989 regard should be had 

to the Lord Chancellor' Direction for Determining Officers. 

Guidance to Point of Principle: 

CRIMLA 59 Enhancement Rates for Legal Aid 

Orders Granted on or after 1 October 1994 

1. When deterrnining a claim for enhancement under para 

3 of Part 1 to Schedule 1 of the Legal Aid in Criminal 

and Care Proceedings (Costs) Regulations 1989 the 

assessing officer mu t first consider whether or not the 

case is "exceptional" and justifies enhancement. The 

Regulations provide that it may be appropriate to allow 

an enhancement for any item or class of work where, 

taking into account all the circumstances of the ca e, it 

can be e tablished that :-

(a) the work was done with exceptional competence, 

skill or experti e; 

(b) the work was done with exceptional dispatch; or 

(c) the case involved exceptional circumstances or 

complexity. 

2. The proper test of"exceptional" within the phrase 

"exceptional circumstances" is the ordinary and actual 

meaning of the ,vord "exceptional" , i.e., "out of the 

ordinary" [R -v- Legal Aid Board ex.p R M Broudie & 

Co [199-+] 138 J 9-+1 . 

3. If the assessing officer considers that 3n enhancement 

should be applied to any item of work he must apply 

what he considers to be the appropriate percentage 

uplift to the prescribed legal aid rate applicable to that 

item of work. 

In determining the percentage regard should be had to :­

(a) the degree of respomibility accepted by the solicitor 

and his staft; 

(b) the weight and complexity of the case; and 

(c) the care, speed and economy with which It was 

prepared. 



4. The percentage by which the prescribed rate may be 

enhanced shall not exceed 100% except for where the 

proceedings relate to seriou or complex fraud where 

the percentage may not exceed 200%. Such cases are, for 

example, those conducted by the SerioLls Fraud Office 

or those transferred under section 4 of the Criminal 

Justice Act 1987. 

5. Having considered whether any item of work should be 

enhanced the assessing officer must first consider what 

hourly rate and percentage uplift would have been 

applied if the legal aid order had been made before 1 

October 1994 when the 'Backhouse' principle applied. 

Once that composite figure is known (the hourly BADC 

rate plus appropriate uplift) the assessing officer should 

then ensure that the relevant percentage applied in the 

assessment of that item of work provides a figure not 

lower than the composite rate, subject always to the 

maxima provided by the regulations. 

Examples 

If a solicitor (ba~ed in London) , on a case that was not a 

complex or seriom fraud, would have obtained under 

the 'Backhouse' principle of broad average direct costs 

an hourly rate of £65.00 for preparation and an uplift of 

40% then the 'composite rate' would be £91.00 per 

hour. The prescribed rate for preparation of £47.25 

would need to be uplifted by 12.6% in order to give an 

uplift of £43.75 (making a total of £91.00 per hour) to 

reach the figure which would have been achieved under 

the Backhouse calculation. 

If a so li citor (ba ed outside London) in an identical 

case would have obtained under a 'Backhouse' 

calculation an hourly preparation rate of £65.()() and an 

uplift of 40% then the same exercise would need to be 

undertaken. The prescribed preparation rate for a 

solicitor pr3cri ing outside London i~ £44.75. To achieve 

a figure close to the composite rate of [,91.(jO per hour 

a percentage in excess of 1 U(J% would need to be 

applied. As the regulations prescribe a maximum of 

1 (JOCK, that would need to be applied and thus a figure of 

£89.50 would be the maximum allowable. 

If the solicitor conducts a serious or complex/fraud 

case to which par:! 3(2) would app ly the same 

calculation would be undertaken but applying a 

l11<LXillllllll percentage of 20()<y.,. 

6. If.lll 3<;se\sing ofTtcer decide that enh:lI1cement \hould 

be 3pplied to a Cl,e he Illay apply the percentage to 

particular items of work. If an enhancement is allowed 

for one item of work it does not have to be allowed for 

other items. It will depend on the circumstances of the 

case. Enhancement may be applied to any item. of work 

including travel and waiting. 

7 . If an asse sing officer receives a claim for enhancement 

but decides not to allow an enhancement the solicitor 

should be notified of the reasons why the case was not 

considered to fall within the criteria set out in the 

Regulations. 

CRIMLA 60 - 23 September 1996 

Magistrates' Court Standard Fees - Enhancement 

- Series of complex fraud. 

When a claim for en hancement is made under Paragraph 3 

of Part 1 of Schedule of the Legal Aid in riminal and 

Care Proceedings (Costs) R egulations 1989 the fact that 

the case was transferred to the Crown Court under Section 

4 of the Criminal Justice Act 1987 is a relevant facto r in 

the determining officer's decision on whether the case 

involved exceptional circumstances. 

CRIMLA 61 - 23 September 1996 

Uncontested breach of proceedings. 

Having regard to Part 3 of Schedule 1 of the LegaJ Aid in 

Criminal and Care Proceedings (Costs) Regulations, a legal 

aid order granted for breach proceedings which are 

uncontested can be a separate case. 

CRIMLA 62 - 9 December 1996 

Work undertaken in a foreign country under 

criminal legal aid order. 

When a solicitor undertakes work in a foreign country he 

may be remunerated for what is reasonable waiting time 

depending on the facts and circum tances of the ca e 

including whether, prior to leaving the United Kingdom, 

the solicitor made an reasonable effort to contact witnesses 

and, where possible, make convenient appointments. 

[n respect of enhancement on travelling and waiting 

times , the solicitor may be allowed an enhancement in 

accordance with point of principle CRIMLA51 . 

Where an authoriry ha b<.:en granted for rea,onable 

travel and accomlllodation cost~, the amhority may include 

the directly conseguemial costs of the journey, ego entry 

visa charges and inoculation costs. 

CRIMLA 63 - 23 September 1996 

Magistrates' Court Standard Fees 



- Driving whilst disqualified - Series of Offences. 

Whether two or more offences of drIving whil t 

disqualified constitute a ~eries of offences wi ll depend on 

the circulllstances of each case and whether there is 

sufficient evidential or factual nexus between them. The 

fact that the offences are tried or listed for trial separately 

may be a relevant factor in the detennining officer's 

decision whether there is one or more cases. 

CRIMLA 64 - 9 December 1996 

Magistrates' Court Standard Fees - Bail Act 

Offences - Series of Offences. 

Two or more offences under either section 6(1) or section 

6(2) of the Bail Act 1976 may constitute a series of offences, 

depending on the circumstances of each case and whether 

there is an evidential or factual nexus between them. 

CRIMLA 65 - 9 December 1996 

Magistrates' Court Standard Fees 

- Serious or complex fraud. 

A criminal case may be serious or complex under 

paragraph 3(5) of Parr 1 to chedu le [ of the Legal Aid in 

ril11inal and are Proceedings (Costs) Regulations 1989 

even if not conducted by the Serious Fraud Ofiice. 

2. CIVIL 

CLA 1 (Amended) - 20 January 1997 

Meaning of the limitation "Limited to obtaining 

Counsel 's Opinion". 

A certificate bearing a limitation containing the words 

"Limited to obtaining ounsei's Opinion" covers the 

obtaining of one opinion only (whICh may follow a 

conference). Work undertaken by a solicitor to clarify a 

genuine ambiguity in the Op1l1ion itself could , however, be 

allowed. I f at the til11e of receipt of coumei's written 

Opinion , cOLinsel is not in n position to advice on the 

settling of proceedings no further work can be carried out 

until the limitation is removed or amended to allow either 

a further written Opinion frol11 counsel or further work by 

the soliCItor. 

CLA 5 (Amended) - 23 September 1996 

Rates to be allowed on assessment following 

Regulation 105 of the Civil Legal Aid (General) 

Regulations 1989. 

Com <lm'ssed under Regcdation 105 Civil Legal Aid 

(General) H .. egulatiom 1989 hould be assessed to ensure 

tlut the costs <lllowed are those whIch would, not should, 

be allowed on a taxatIOn on the standard basis under rules 

of court. The rate which would be allowed are tho. e 

w hich are being allowed in the court where the litigation 

was or Illost likely would have been issued and conducted. 

The expense rate chargeable will be the broad average 

direct COSt of doing the work as allowed by the local taxing 

officer or District Judge. 

R egard may be had to the loca l Law ociety survey on 

expen e rates to determine the broad average direct cost. J n 

areas where the survey expresse an hourly rate by one 

single composite figure this is only an average figure. The 

. eniority and expertise required by the particular case wilJ 

be relevant to the hourly rate allowed to reflect the true 

broad average direct cost of the case. 

CLA 8 (Amended) - 23 September 1996 

Prescribed Rates: Enhancement: Membership of 

the Law Society's Children Panel. 

Membership of the Law ociety's hildren Panel i itself an 

exceptional circumstance under Regulation 3(4)(c)(iii) of 

the Legal Aid in Famlly Proceedings (Remuneration) 

R.egu lations 1991 whjch gives a discretion to the assessing 

officer to allow a larger amount than that peClfied where It 

appears to hll11 to be rea.onable to do so in any particular 

part of the bIll of costs in que tion. 

As :l general rule, where a sobcitor appeared as In 

advocate, this i. not an exception;)l circumstance. Where, 

however, a hildren P,l11el solicitor appeared JS an advocate 

in care proceedings, this WIll be an exceptional circumstance. 

Whether thIS Justifies of Itself allowance of a "larger 

amount" is a que tion for the exerCl e of discretion. in 

consider3tion of all the circum tances of the case. An uplift 

in hourly rate for p3nel member hlp in cases properly 

lasting 1110re than two days would normally be justified. 

CLA 9 (Amended) - 23 September 1996 

Prescribed Rates: Exceptional circumstances: 

Membership of the Law Society's Children Panel. 

When considering a claim for enhanced rates on the bam 

of Regulation 3(4)(c)(iii) Legal AId in Family Proceed1l1g~ 

(R.emuneration) Regulation 1991 consideratlon should, 

when deciding if there are "any other exceptlOnal 

clrculllstances" of the case, be gIven to whether any of the 

follow1J1g exlSt:-

(A) Factors which might raise an exceptional 

circumstance: 

(i) innate dif1iculnes of comlllunicanon with the chent, 

ego. mental he31th problems. deaf. ~peech-l1l1palred , or 



10 

autistic clients, or clients requiring an interpreter 

(although attention hould first be given as to w hether 

this has been covered by longer than normal hours of 

attendance being claimed); 

(ii) a conflict of detailed expert evidence (as opposed to 

merely contested expert evidence, and/ or a 

proliferation of expert witnesses); 

(iii) a hearing in excess of two days without counsel; 

(iv) conflict between the guardian ad litem and the child, 

where the child instructs his own solicitor. 

(B) Factors which might but not necessarily would 

raise exceptional drcumstances:-

(i) detailed contested allegations of sexual or erious abuse; 

(ii) a large number of parties with competing applications; 

(iii) involvement of children with different needs. 

The transfer of the case to a care centre or from a care 

centre to the High Court is indicative of complexity and 

weight only and are not conclusive of exceptional 

circumstances. 

Where exceptional circumstances are said to arise there 

must be a factor, or combination of factors in the particular 

case which is exceptional or are unusual in care proceedings. 

The factors set out above are a non-exhaustive list. They 

relate to tbe circumstances of the case itself and not to 

claims for enhanced rates based on Regulations 3(4)(c)(i) 

and (ii) Legal Aid in Family Proceedings (R.emuneration) 

Regulations 1991 which have regard to the manner in 

which the work was done. 

Where exceptional circumstances are sought to be 

established and solicitors seek remuneration on the basis of 

the exercise of the assessing officer's discretion pursuant to 

Regulation 3(4) (c) the solicitor must precisely identify the 

exceptional circumstances and those specific items of work 

in respect of which enhancement is sought. 

[see RI': Children Act 1989 (Taxation oj COSlS) [1994] 2 FLR. 
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3. GREEN FORM 

LAA 7 (Amended) - 25 January 1996 

Application for advice and assistance under the 

Legal Advice and Assistance Regulations 1989. 

The combined etTect of R.egulations 9(1),9(3), 9(4) and 

9(6) of the Legal Advice and Assistance R.egulations 19H9 is 

that the making of the application for advice and assistance 

include~ the provision of the financial information, both 

capital and income, as required by Regulation 9(4). The 

application must be Inade in person and the information 

which is part of that application must be provided at the 

same time as the completion, including signing and dating, 

of a form approved by the Board. 

On attendance on behalf of the client under Regulation 

10 of the Legal Advice and Assistance Regulations 1989 the 

person so authorised shouId attend to make the application 

on behalf of a client. The making of that application must 

include a personal attendance by the person so authorised, 

the provision of the information required by the Regulations 

and completion of the form approved by the Board. 

[f the date inserted on the signing of the form is 

incorrectly recorded or om.itted it shall be permis ible to 

provide to the Board satisfactory evidence to show the date 

in which the form was actually signed. Extraneous 

evidence cannot be provided in respect of the mandatory 

information required by the Regulations. 

LAA 11 - 23 September 1996 

No previous green form - Assisted person misled 

solicitor. 

Where an applicant has deliberately misled his solicitor that 

no Green Form has been signed previously, or that any 

previou advice was not provided by a solicitor and, even 

though the solicitor has no information that a Green Form 

has been signed, no payment is able to be made given the 

mandatory nature of Regulation 16(1) of the Legal Advice 

and Assistance R.egulations 1989. 

Solicitors should exercise great care when questioning 

the client whether previous advice has been given. If a 

solicitor has received any indication that any previous 

advice has been given, it would be reasonable to expect the 

solicitor to check whether it was a solicitor who previously 

provided that advice and how such advice wa funded. If 

there is any indication previous advice may have been 

given, or if in doubt the solicitor shou ld as ume one has 

been signed. The onus will be the solicitor advising to 

satisfy the Board that no Green Form has previously been 

signed. 

If, after providing advice, it becomes clear that the 

applicant has deliberately misled his solicitor and the 

solicitor has taken all reasonable steps payment may not be 

made under the Legal Advice and Assistance Regulations 

but it may be appropriate for an extra statutory payment to 

be made. 

LAA 12 - 21 October 1996 

Regulation 20 and Supervision. 

The words "employed in his office" within Regulation 20 



refer to those persons employed by the sohcitor or firm 

under the normal principles of employment, including 

payment ofPAYE. Those persons who carry out some 

work within a solicitor's office who are, for example, self­

employed, or those who work outside of the office must be 

under the solicitor's immediate supervision. 

A breach of Regulation 20 of the Legal Advice and 

Assistance Regulations prevents payment for the advice and 

assistance work undertaken including any disbursements 

directly connected with it, e.g. interpreter's fees. Costs 

claims for such work will thus be disaUowed. 

LAA 13 - 21 October 1996 

Persons resident outside of England and Wales 

and the interaction between Regulations 10 and 

15 of the Legal Advice and Assistance 

Regulations. 

Notwithstanding the provision of Regulation 15 of the 

Legal Advice and Assistance R egulations if a person who 

resides outside England and Wales is able to satisfy the 

criteria under Regulation 10 "another person" may be 

instructed to attend upon the solicitor on his or her behalf. 

LAA 14 - 9 December 1996 

Error or mistake in assessment. 

Paragraph 11 of Schedule 2 to the Legal Advice and 

Assistance Regulations 1989 indicates that if it appears 

there ha been some error or mistake the solicitor may, but 

not must, amend the means a sessment but is not obliged to 

do so. If the solicitor decides not to amend hel he must 

specify when submitting their claim for costs precisely why 

that decision was made and may have regard in respect of a 

spouse to whether in all the circumstances of the case it 

would be inequitable or impractical to do so. 

LAA 15 - 20 January 1997 
Insertion of capital and income details on to the 

green form 

The combined effect of Regulations 9(4) and 9(6) of the 

Legal Advice and Assistance Regulations 1989 are to make 

it mandatory for a solicitor to obtain capital and income 

details from the person applying to be assisted and to 

furnish that information on the green form . 

In order to comply with those mandatory requirements 

solicitors lllust ensure that both sections for income and 

capita l details are completed on the green for111 using 

words and/or figures as appropriate. A tick or striking 

through of the income or capital detai l boxes does not 

furnish information as required by the Regulations. 

4. ABWOR 

ABWOR 8 - 25 January 1996 

Allowance for checking and Signing the report on 

case. 

On the assessment of an ABWOR claim for COSts, where a 

claim is made for preparing and signing the Report on 

Case, consideration should be given to making a s111all 

allowance for the solicitor's time in checking and signing 

the Report on Case. Normally an aUow,lllce of 5 - 1 () 

minutes would be appropriate. 

ABWOR 9 - 27 February 1996 

Mental Health Review Tribunal Work 

- Hospital Manager's Appeals. 

ABWOR approval for Mental Health Tribunal work does 

not cover work only carried OLlt for a Hospital Manager's 

Appeal including repre entation on the appeal itself. 

However, if work is properly carried out in preparation for 

tbe representation on the Mental Health Review Tribunal 

it should not be disalJowed if it incidentaUy assi. t on the 

Hospital Manager's Appeal. The AB WaR approval does 

not cover representation on the Hospital Manager's Appeal 

in any event. 

ABWOR 10 - 22 April 1996 

Deferred conditional discharges in Mental Health 

Review Tribunal proceedings. 

On a deferred conditional discharge, the Mental Health 

Review Tribuna.! proceedings are not concluded when the 

deferred conditional discharge decision is given, but "vhen 

either the Tribunal is reconvened to comider the discharge 

arrangements and makes a final determination or the 

recommendation lapses by expiry of time. The ABWOR 

approval win continue until either the date on which the 

Tribunal makes a final determination, or the date of expiry, 

whichever is the earlier. 

5. DUTY SOLICITOR 

DS 6 - 20 May 1996 

Interviews during an investigation by non-police 

agency. 

A solicitor attending a client making a voluntary 

attendance at a place other than a Police Station in 

connection with an investigation by an Agency other than 

the Police Force is not covered by the advice and assi~t.lnce 

at the Police Station scheme unless a Constable is present 

and taking part in the proceeding'. 
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Additional copies of Focus can be obtained from 

Karen Bobbin. Please write to the 

Press and Publications Office, Legal Aid Head Office, 

85 Gray's Inn Road, London WC1X 8AA. 

Any comments about Focus should be sent to 

Caroline O'Dwyer at the same address. 
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EMERGENCY CERTIFICATES 

I ntrod uction 

From] April 1997 the Board's area offices, as well as franchisees, 

will be applying revised guidance in relation to emergency 

applications! certificate. The introduction of this guidance 

follows extensive consultation with practitioner groups, both 

general and specialist, a well as cascade training in the area 

offices. The external onsultees included The Law Society, Law 

Centres Federation, ILPA, Solicitor Family Law Association, 

HOLlsing Law Practitioner. Group, As ociation of Lawyers for 

Children, Disability Law Service, Social ecurity law 

Practitioners Association, Community are Practitioners Group 

and London riminal Courts Solicitors Association. 

The complete guidance will be published in the new edition 

of the Legal Aid Handbook, which will be publi hed by Sweet 

& Maxwell in the summer, as well as through an update to the 

Board's Guidance: Exercise of Devolved Powers, which is being 

i. sued to franchisees. Extracts of tbe main points appear below 

for the use of non-franchised firms who will need to be aware 

of the new guidance and procedures, which will be applied 

from the implementation date. 

The key changes to present procedure represent an increase 

in control, both before and after the gr:mt of an emergency 

certificate, to reflect the statutory tests for the grant of 

emergency legal aid and the risks to both the legal aid fund and 

the a sisted person, which arise from the fact that emergency 

legal aid is granted without certainty that the applicant i 

financially eligible, will co-operate with the mean assessment or 

accept an offer of legal aid, should a contribution be required. 

Emergency applications will generally be made in writing by 

po t or fax depending on the urgency of the case. Telephone 

applications will only be accepted in the most urgent of 

circum tances including where there is no time to acces a fax 

machjne. Additional fax machjne are currently being in tailed 

in the area offices to reflect the revised guidance. 

A new standard fax emergency appljc< tion form and means 

form will be lIsed to deal with fax and telephone applications. 

These have been designed to en ure that all the appr priace 

information i ascertained and recorded prior to any grant of a 

certificate and will include relevant mean information to 

enable the area office to decide whether the applicant i likely 

to qualify financially. The form will be circulated to 

practitioners prior to implementation of the revised guidance 

and I1lU t be used in appropriate ca es from 1 April 1997. 

Tt is expected that application form will be correctly and 

fully completed and be supported by relevant documentation. 

Limitations 

Any emergency certificate granted witl be limited as to scope, 

duration and co ts. It \\'ill cover only the urgent steps to be 

undertaken in the case, will normally run for six weeks from the 

date of is ue ( ubjeCt to any e_ ten ion whi 11 may be granted) 

and will ontain a costs limitation (normally £1,200 where the 

nominated solicitor's office is outside London legal aid area and 

£, 1,500 where the nominated soljcitor's office i within the 

London legal aid area). The co ts figure is inclusive of 

disbursements and any ounsel's fees but exclude VAT. 

Practitioners should note that thi will not be a costs condition 

bu t a lim itation. 

As certificates will be limited by scope, duration and cost, 

both the area office and the nominated olicitor will need to 

have regard to the cover available on an emergency ba is and 

the ju ti£ication for it. The limitations by time and cost reflect 

the likely time and costs which would normally passlbe incurred 

prior to the is ue of a full, sub tantive certificate and, to that 

extent, the significant majority of case will be unaffected by 

the limitations which are designed to have an lmpact in only a 

minority of cases (where the mean assessment takes longer than 

six weeks to obtain or the com incurred are unusually high). 



Controls during the lifetime of 
certificates 

ontrols during the lifetime of emergency certificates will be 

strengthened. All requests for amendments to emergency 

certificates will be decided by reference co the urgency criteria 

and regard will be had to the position in relation to the 

obtaining of a means as essment and the consequent issue of a 

full, sub tantive certificate. 

Franchisees 

Francmsees will apply the same guidance as area offices in 

applying their devolved powers. They may, however, grant 

emergency certificate with a costs limit up to .£ I 0,000. 

Franchisees will also have a new devolved power to amend 

emergency certificates where they exerci ed their devolved 

powers to grant the certificate itself. 

Tlus summary does not seek to deal with the position of 

franchisee in detail, given the full guidance which is contained 

in the Guidance: Exercise of Devolved Powers. 

Summary 

The sunmlary of the complete guidance, which appears below, 

uses the references contained in the guidance itself. The 

guidance is not reproduced in full here as it is primarily 

intended to be a trailung and reference tool for caseworkers 

and franchisees. 

Further copies of this supplement can be obtained from the 

Board's Press and Publications Section at Legal Aid Head Office, 

85 Gray's Inn Road, London WC1X 8AA (DX No.328) -

telephone 0171 8J 3 1000 ext. 8676. Any comments on the 

guidance should be made to Franchise Develop'11t:nt Group at 

the same addre s. 

Summary 
, 

1. EMERGENCY CERTIFICATES 

1.1 OVERALL APPROACH 

1.1.1 The emergency certificate procedure is an important 

part of the legal aid scheme in that it allows a person 

in need of legal aid as a matter of urgency to apply 

for, and receive if the statutory tests are met, civil legal 

aid more quickly than would normally be the ca e. 

1.1.5 When considering applications, and controlling 

emergency certificates, the area offices will consider 

all the circumstances of the application, including the 

means of the applicant, the merits of the application, 

the urgency of the matter, potential cost, potential 

risk to the legal aid fund and the nature of the case. 

Overall the area office must seek to reach decisions 

that are in accordance with the Legal Aid Act, 

regulations and Guidance and justifiable to all the 

Board's stakeholders. 

1.1.6 Applicatiom should be made by written postal 

application, fax or telephone depending on the 

urgency of the case. Area offices will initially decide 

whether the urgency of the case justitles the method 

of application used. Telephone applications will rarely 

be ju tified as they witl only be necessary where work 

must be undertaken within a few hours including 

where the solicitor does not have immediate access to 

a fax machine. Fax appbcations will only be justified 

where work must be undertaken within a working 

day (3pm to 3pm for trus purpo e). Written postal 

applications should be submitted in all other 

circlll1lsta nces. 

2. INITIAL GRANT DECISION 
- BASIC TESTS 

2.1 INITIAL DECISION 

2.1.1 The rules relating to decision-making on an 

application for emergency legal aid are set out in 

regulations J 9 and 20 of the Civil Legal Aid (General) 

Regulation 1989. They require that an applicant 

must provide the information, and allY supporting 

document, necessary for the area office to determine 

the nature of the proceedings for which legal aid is 

sought, and the circumstances in which it is required 

and to determine: 

a) whether the applicant is likely to be financially 

eligible for legal aid, co-operating in the means 

as essment process and accepting any offer made; 

b) whether the case pa se the usual merits test; and 

c) whether it is in the interests of justice that the 

applicant should as a matter of urgency be granted 

legal aid. 



2.1.2 Save in relation to means tested only Children Act 

applications, all of these tests must be applied by the 

area office and passed before an emergency certificate 

can be granted. Guidance on the application of these 

three te~t~ i~ set out below. Means tested only 

Children Act applications have to satlsty the financial 

eligibility test and urgency test. 

2 .1.3 Applications 3re considered in the light of all the 

circumstances of the case. It is necessary to consider 

the degree of likelihood that the applicant is 

financially eligible for legal aid. 

2.2 FINANCIAL ELIGIBILITY TEST 

2.2. 1 The Legal Aid Assessment Office ha respon . ibility for 

means assessment and as such the application of the 

regulations (including the <lpplication of discretionary 

powers) and complex calculations to administer the 

meam test rest with them. The Guide to Aso;essing 

Financial Eligibility and fax emergency application 

means form should be used to assist in applying the 

test to emergency applications. 

2.3 URGENT APPLICATIONS 

2.3 .1 For applications by fax the fax emergency application 

form and means form are designed to take solicitors 

through an asse. Sl11ent process which will generally 

allow an informed decision to be made on the 

likelihood of entitlement being established on a fuJI 

means assessment. Only in the extreme cases will 

applications be accepted by telephone (ie where work 

is required within a few hours, probably on the same 

day the application is made, including where the 

solicitor does not have immediate access to a fax 

machine) and then the area office will obtain the 

information contained in the fax emergency 

application and, if appropriate, means form from 

the solicitor. 

2.4 AGGREGATION 

2.4 .1 The resources of spou es and partner are required to 

be aggregated and taken into account, subject only to 

certain limited exceptions (contrary interest in the 

dispute or living separate and apart, in a legal and not 

merely phYSIcal ~ense). 

2.5 INCOME SUPPORT AND INCOME BASED 
JOB SEEKERS ALLOWANCE 

2.5. 1 Appli cant~ on income support or income based job 

~eekers allowance should be given a full certificate if 

2.6 

the case passes the merits test as the receipt of benefit 

is a "passport" to civil leg<11 aid, free of contribution. 

FAMILY CREDIT AND DISABILITY WORKING 
ALLOWANCE 

2.6.1 Applicants III receipt of either of the above benefit .. 

are likely to be eligible on income. However. these 

benefits are not a passport to legal aid and lllcome 

and capital should be should be checked before an 

emergency certificate is granted. 

2.7 INCOME 

2.7 .1 The figures used to decide eligibility are on a weekly 

basi and may need to be converted. For example. lf 

the applicant's salary IS paid 1110nthly, [he net salar) 

should be converted to J weekly figure (multiply by 

12 and divide by 52). SImilarly where interest is paid 

ye<lrly or half yearly, this should be di, ided by either 

52 or 26 respectively. 

2.8 EXPENDITURE 

2.8.1 Again figures hould, if necessary, be cOllverted to a 

weekly b:ms as for income. Care should be taken to 

ensure housing co ts are net of housing benefit. i.e. 

rent £SO, hOll ing benefit £10. net rent £40. 

2.8.2 Area offices will not generally make allowances which 

would be dependent upon the exercise of the 

assessment officer's discrenon in accordance with the 

Civil Legal Aid (Assessment of Resources) RegulatIOns 

19H9. However, an area office Jll ,lY in a borderline 

case, where the exercise of discretion would be hkely 

to matenally affect eljglbllity and which other\\,1 e 

satisfies all the tests for the issue of .m emergency 

certificate, seek a view from the assessment officer as 

to the likely exercise of any relevant discretion . 

2.9 MERITS TEST INCLUDING 
REASONABLENESS 

2.9. 1 The merits test is dealt with Jt Note for Gllldance 7 

Legal Aid Handbook \996/ 97 and must be applied in 

accordanct: with that guidance. Paragraph 7-03 .34 

deals with the applicant's legal aid histOry \\ hi ch is 

relevant and could lead the area of lice to refme an 

emergency certificate (having regard to a prevlOUS 

non co-operation / revocation). 

2.10 URGENCY TEST 

2.10.1 The urgency test may be met 111 ,Iny of the tollowing 
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circumstal1ce~ if there is insufficient time for an 

application for substantive legal aid to be processed: 

a) Representation (or other urgent work for which 

civil legal aid would be needed) justified in 

injunction or other emergency proceedings; 

b) Representation (or otber urgent work for which 

civil legal aid would be needed) justified in relation 

to an imminent hearing in exi~ting proceeclings; or 

c) A limitation period is about to expire. 

2.10.2 However, failure by the applicant/solicitor to apply 

for legal aid at the earliest appropriate opportunity, 

including in a court action which bas been ongoing 

for some time, will not constitute grounds for 

granting an application for emergency legal aid where 

there has been an unjustifiable delay which has 

created or helped to create the emergency. 

2.10.3 The area ofllce must be satisfied that it is in the 

interests of justice that the applicant should, as a 

matter of urgency, be granted legal aid before issuing 

an emergency certificate. The following general 

matters will fall to be considered under this head: 

a) Is there a hearing date before expiry of the time a 

fuU legal aid application would take to process, 

and, if so, would an adjournment be possible 

WIthout undue difficulty to the applicant, the 

opponent or the court? If so, an emergency 

certificate is not appropriate; the adjournment 

should be arranged and the full application for a 

substantive certificate take its course. 

b) Has there been any unjustifiable delay on the part 

of the solicitor or the applicant which has helped 

to create the emergency? [f there has, it is not 

reasonable to grant an emergency certificate. 

c) Is the applicant's liberty threatened? If it is, it i 

likely to be in the interests of justice for the 

emergency certificate to be granted. 

d) Would any delay cause a significant risk of 

miscarriage of justice, or unreasonable hardship to 

the applicant, or irretrievable problem in handling 

the case' If it will, it is likely to be in the interests 

of justice for the emergency certificate to be granted. 

e) The imminence of a court hearing does not of 

itself constitute an emergency situation sufficient 

to satisfY the urgency test. The area office must be 

satisfied that aU reasonable steps were taken to obtain 

legal aid at the earliest "ppropriate opportunity and 

that there has been no unjmtifiable delay taking all 

the circumstances into account. 

2.10.4 All the circllmstance, of the particular case must be 

considered but the following are among the factors 

which will usually f:,11 to be considered in balancing 

the absence of a l11eans assessment and the urgency of 

the case: 

a) Unless the nature of the case and the work 

envisaged is urgent as against the time which a 

substantive application wou ld be likely to take to 

process, the test will not be satisfied. For example 

an emergency certificate would not be granted for 

work to be carried out in a period of weeks rather 

than days, to cover commencing proceedings for a 

contact order or defending ancillary relief 

proceedings short of a final hearing. The time limit 

for applying for leave for judicial review would not 

of itself justify a grant - this will depend on the 

remaining titTle available, the urgency of the case 

and the time it is likely to take for the ordinary 

application to be processed. 

b) Unless the significance of the work envisaged and 

the consequences of not undertaking it are serious 

the test wi ll not be satisfied. For example, tbe likely 

loss of an applicant's liberty, the nature of tbe 

particular case, including the real risk of significant 

harm to mental or physical health, the irretrievable 

loss of significant evidence (e.g. through 

destruction, deterioration or repair) or the inability 

to pursue a claim due to the limitation period 

would be likely to satisfY the test whereas a delay 

in undertaking work which would have lesser 

consequences would not (e.g. undertaking a 

particular item of preparation which could be 

delayed or interviewing a particular wi mess who 

would continue to remain available). 

c) Unless no other appropriate options would be 

available to deal with the emergency the test will 

not be satisfied. Other options include: 

- Seeking an adjournment of a hearing or an 

extension of time. 

- Dealing with an outstanding matter by way of 

agreement (e.g. directions by consent between 

the parties). 

- Dealing with the urgent work in person (with 

assistance under the green form if appropriate). 

d) The conduct of the applicant in relation to the case 

will be relevant. If there has been an unreasonable 

delay on his or her part which has created or 

helped to create the emergency then the 

application is likely to be refused. 

2.10.5 If an application is refused but the matter becomes 

more urgent due to a change of circumstances (which 

may include the passage of time) then the application, 

supported by relevant information / documents, can be 

renewed. I n addition to the usual testslfactors, any 

failure to submit a full application, the position in any 

on-going means assessment as well as the applicant's 
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conduct in co-operating with that process would be 

relevant. 

APPLICANTS WITH COMPLEX MEANS I 
ACCESS TO ASSETS 

2.11.1 Before an emergency certificate will be granted an 

applicant will need to satisfY the area office that they 

are likely to be financially eligible for legal aid. 

2. 11.4 Applicants with access to or control of resources such 

as appa rently substantial capital. a significant income 

(albeit potentially off-set by significant outgoings) 

and/ or whose means involve complex issues such as 

interests in companies, trusts or the as essment of 

third party assets would be likely to have their 

applications refused a the area office would consider 

them unlikely to satisfy the means test. Where assets 

are hozen by injunction the area office would look at 

the monies available to the applicant under the order 

(both generally and for legal costs) and, as to scope, 

would consider whether all application should be 

made to vary the order. 

2.12 HIGH COST CASES 

2. 12. 1 The majority of cases for which emergency legal aid 

is sought are short in duration and relatively low in 

cost. However, there are a small number of 

applications where because of the work involved tbe 

area office is being asked to commit substantial sums 

immediately and with little opportunity of controlling 

the costs incurred once the emergency certificate has 

been granted. These cases often arise where an 

application for emergency legal aid is received shortly 

before an expensive and/or lengthy hearing (often in 

the High Court) is about to commence. 

2. 12.2 The imminence of a hearing, even a High Court 

hearing, is not of itself enough to meet the "urgency" 

test for the grant of an emergency certificate (see 

2.10 above). Even if it is considered that the urgency 

test is met it is necessary - in considering whether it 

is reasonable in aU the circumstances of the case to 

grant legal aid - to consider tbe relationship between 

the potential cost to the fund if the application is 

granted alongside the timing of the application and 

the degree of likelihood about whether the applicant 

is likely to be financially eligible for legal aid. 

2.12.4 If the area office considers that the applicant is 

unlikely to qualify or that it would be unreasonable 

to grant, it wilJ refuse the application . The likelihood 

of a refmal increases with the complel\.';ty of the 

applicant's means as tbe area office may conclude that 

the applicant is unlikely to qualifY. 

2.12.5 In a high cost case clearly involving costs in excess of 

the standard costs limitation but where, in the view of 

the area office, an applicant is unlikely to qualify 

financially but nonetheless wishes to pursue his / her 

application which otherwise satisfies aU the tests for 

the issue of an emergency certificate (ie both as to 

urgency and merits), the area office may refer such 

means information as is available to the assessment 

officer for a view as to whether the applicant is likely 

to qualifY financially. Tn that small minOrity of cases 

where such a referral is made and the assessment 

officer considers that tlle applicant is likely to qualify, 

tllen the area office lllay issue an emergency 

certificate. In such cases, however, the area office "vill 

lin"lit the duration of the certificate to a short peri d 

only, usually a week, extendable on application by 

further limited periods (again usually Or:.l wcek). This 

will go toward ensuring that the assisted person co­

operates as speedily as possible in the means assessment 

and will give the area office an opportunity to check 

the position wich the ::IS e sment offlce. 

2.13 INCOMPLETE INFORMATION 

2.13.1 It is the respomibility of the applicant aJld/ or the 

sohcitor to submit the correct forms, fully and 

correctly completed and supported by relevant 

documentation before the area office can deCIde 

whether to gram an emergency legal aid certificate. 

2.13.2 If the urgency or the nature of the situation dictates 

that the applicant or solicitor is unable to submit the 

forms fi.1Uy completed then the following exceptions 

can be made: 

3) The urgency of a situation will sometimes prevent 

the :.lpplicant from being able to produce a form 

L17 (el11ployer\ statement). In tho e circuIllstances, 

wage slips will be acceptable but it/ they must 

cover, as a minimum, the immediately prcvioLis 6 

week period, ie the previous 6 slips if the applicam 

is paid weekly or the last 2 slips if paid 1110mhly. 

Fewer slips will normally be acceptable only if 

it/ they contain cumulative information covering 

the previous 6 weeks. Where fewer or 110 wage 

slips are speedily available having regard to the 

circumstances of the case (e.g. the applicant cannot 

get access to the place where they are kept and 

copies could not be quickly obtained), then 

emergency legal aid will only be granted when 

justified by the urgency, gravity and ::III the other 

circumstances of the case. 

5 
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2.14 

b) It will sometimes be reasonable to entertain an 

application by fax or telephone. 

UPGRADES WHEN AN ORDINARY 
APPLICATION IS PENDING 

2.14.1 It may become necessary to make an emergency 

application in a case where an ordinary application has 

already been submitted. The general guidance in this 

section will apply subject to the following paragraphs. 

2.14.2 The emergency application should be made by postal 

forms, fax or telepbone depending on tbe urgency of 

the case. The standard emergency application form 

should be used. The fax emergency application form 

should nor be used (even for faxed applications) as the 

relevant merits information will have already been 

provided in the full application previou ly submitted. 

2.14.3 In relation to means, where the ordinary application 

was submitted less than two working weeks 

previou ly and the applicant is not in receipt of 

income support or income based jobseekers 

allowance, a fax emergency application means form 

duly completed as to his/her means must be 

submitted for both postal and faxed applications. In 

the case of a telephone upgrade, the information 

covered by the fax emergency means fOfm must be 

provided over the telephone. 

2.14.4 Where the ordinary application was submitted t\l'''O 

working weeks or more previously, a fax emergency 

means form need not be submitted in the first 

in tance as the area office may, if otherwise minded to 

grant the emergency application, contact the Assessment 

Office for information regarding the means assessment 

outcome/ applicant's co-operation in the means 

assessment process to date. Where the assessment 

outcome is not inllllinenr but the applicant has co­

operated up to the submission of the emergency 

application, it may then be necessary for the area office 

to obtain the means information contained in the fax 

emergency means form (by fax or otherwise) to decide 

whether the applicant is likely to qualifY financially. 

3. METHODS OF APPLYING 

3.1 POSTAL APPLICATIONS 

3.1.1 Incorrect, umigned or incorrectly dated forms 'will be 

returned to the solicitor. Where the solicitor has a fax 

number the area office will ,end a fax to the solicitor 

to notify hllll. If the solicitor faxes or telephones an 

application to the area offlce, pending receipt and 

return of the corrected forms, the area offi.ce will start 

from the premise that the application should be 

refused on the basis that the urgency is self created. 

The area office may, however, decide to grant an 

application, by fax or telephone particularly in cases 

where the applicant is at i.nul1ediate personal risk. 

3.1.2 Where the means form is correct but the legal 

application form is incomplete e.g. if the solicitor has 

failed to estimate costs or prospects of success, or 

supporting documentation has not been provided, the 

application will be accepted for processing. 

3.1.3 The area office should telephone (or fax) the solicitor 

to obtain missing information. However, if sufficient 

il~formation cannot be gathered the application will 

be refused. The decision will be faxed to the solicitor. 

3.1.4 Where the means form is incomplete, for example, if 

the applicant has failed to tick a box or to confirm 

how much he/she pays in rent or no L17 or 

insufficient wage slips have been supplied, the forms 

will be returned to the solicitor. Where the solicitor 
t 

has a fax number the area office will send a fax to the 

solicitor to notify him. [f the solicitor faxes or 

telephones an application to the area office, pending 

receipt and return of the corrected forms, the area 

office will start from the premise that the application 

should be refused on the basi the urgency is self 

created. The area office may, however, decide to grant 

an application by fax or telephone, particularly in 

cases where the applicant i at immediate personal 

risk. Exceptionally, where insufficient wage slips are 

speedily available having regard to the circumstances 

of the case (e.g. the applicant cannot get access to the 

place where they are kept and copies could not be 

quickly obtained), then emergency legal aid will only 

be granted when justified by the urgency, gravity and 

aU the other circllmstances of the case. 

3.1.5 The area office should, where the urgency of the case 

justifies it, telephone the solicitor to clarify information 

relevant to means, for example if the missing/ unclear 

information is limited, such as e.g. the addre s of the 

local benefits office, dates of birth of dependent 

children rather than means information itself. 

3.2 FAXED APPLICATIONS 

3.2.1 Standard Faxed Emergency Application Forms 

3.2.1.1 Faxed emergency applicatiom will only be accepted if 

submitted on the fax emergency application form 

and, unless the applicant i in receipt of a benefit 



which constitutes a passport (it! income support or 

income based job seekers allowance), the fax 

emergency means fo rm. The intention of the forms is 

to assist the solicitor in providing the information 

(concerning the urgency of the situation, the merits of 

the case and the means of the applicant) necessary to 

determine an emergency application. The supporting 

statement should be sLlccinct but cover all the relevant 

points. Documents should not be sent in support. 

3.2.1.2 Where postal application forms (currently CLA3 + 
CLA 112 or 5, + CLA4A/B/C or F) have been 

completed these should form a postal application. and 

must not be faxed to the area office. [n circumstances 

where tbe postal forms have been completed but the 

urgency of the situation is such that a faxed emergency 

application can be ju tified, the fax emergency 

application form ,wI still be required and postal 

application forl115 must not be faxed. Any postal 

applications which are incorrectly faxed to the area 

office will be destroyed on receipt and not actioned. 

H m ever, any statement prepared for submission with 

a postal application can be submitted in support of 

the fax emergency application form (and vice versa). 

3.2.2 Urgency criteria 

3.2.2.1 A faxed emergency . hou ld only be made in 

circumstances where it meets both of the following 

urgency criteria: 

a) to justify making an emergency application (see 

para. 2.10.! et seq), and 

b) to justify consideration of that emergency 

application without a fully completed postal 

application being made (ie the urgency of the 

situation i such that a decision is required before a 

postal application could reasonably be processed). 

Generally a fax application will only be justified 

where work must be undertaken within a working 

day (3pm to 3pm for this purpose). 

3.2 .2.2 Only in circumstances where a faxed application can 

be justified, should the fax emergency application 

form and. if appropriate, means form be completed in 

full (by the solicitor) and faxed to the area office. 

3.2.3 Means and Merits criteria 

3.2.3.1 [f, on con ideration of the information provided, the 

area office is not atisfied that the matter is sufficiently 

urgent to justify a faxed emergency application or 

that the applicant is likely to atisfy the me,lI1S or 

merits tests, the application will be refused (see 

section 3.2.5). 

3.2.3.2 Where the solicitor is unable to provide all of the 

income or capital information necessary to complete 

the fax emergency lllean form ill full, it is for the 

solicitor to satisfY the area office that tbe client is, 

nonetheless, likely to be financially eligible for civil 

legal aid, e.g. an applicant with low capital and on 

low earnings who is unable to provide fl.1]] details on 

water fateS, council tax etc immediately but who can 

provide full details of capital and income is likely to 

qualify, whereas the area office cannot be satisfied of 

this if full details of capital and income are not available. 

3.2.4 Returning faxed emergency applications 

3.2.4.1 Applications which have not been igned by the 

solicitOr will be returned to the solicitor and postal 

applications incorrectly faxed to the area office will 

be destroyed on receipt. However, where the area 

office is not satisfied that sufficient information has 

been provided on which to base a decision about the 

urgency of the situation, or the merits of the ca e 

(e.g. where the information requested in the fax 

emergency application form is incomplete) further 

information should be sought by telephoning the 

solicitor in the fit:st instance, or if un uccessflll, by 

returning the fax indicating the information required. 

A deci ion will not be made until all ourstanding 

information has been obtained. See also para 3.1.4 

regarding means information. 

3.2.5 Refusing faxed emergency applications 

3. 2.5.1 Where the area otTtce is satisfied that sufficient 

information has been provided (ie all informatioIl 

requested in the fa.x emergency application form 

including, if appropriate, the means form) but on the 

basis of that information tbe application does not 

atisfy all the tests, including for a faxed application, 

the application will be refused. 

3. 2.5 .2 The refusal decision will be faxed back to the solicitor, 

giving details of the reason(s) for refusal. There is no 

appeal against the refusal of 3n emergency application . 

Further applications including by POSt can be made in 

the same matter and any previou~ decision to refuse 

will have no bearing on a further application 

(although in the absence of a change of circumstances 

the application would again be refused). 

3.2.6 Granting faxed emergency applications 

3.2.6 .1 A copy of the decision form. confirming the 

description and limitation wordings, will be faxed 

back to the solicitor within a working day from 

7 
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receipt (3pm to 3pm for this purpose). 

3.3 TELEPHONE APPLICATIONS 

3.3.1 Determining Applications 

3.3.1.1 Emergency applications for legal aid will not be 

considered over the telephone unless the area office is 

satisfied that a decision is required before a faxed or 

written application could reasonably be processed (see 

para 3.2.2.1) or very urgent work is required and the 

olicitor does not have immediate access to a fax 

machine (ie he 15 away from his office and could not 

be expected to get access to a fax machine). This 

means that in all in tances where the olicitor has 

time to do so having regard to the urgency of tbe 

case, an emergency application should be made in 

writing to the area office or by fax rather than by 

telephone. 

3.3.1.2 Telephone applications will only be accepted in rare 

and extremely urgent circumstances (eg where work 

must be undertaken wjthin a few hours, probably on 

the same day the application is made including where 

the solicitor is telephoning from the court) and where 

the solicitor is able to provide the area office with 

adequate information relating to the means of the 

appEcant and the merits of the case. 

3.3.1.3 In circumstances where the urgency of the situation is 

such that a telephone app li cation can be justified, the 

information contained in the fax emergency 

application form and, if appropriate, the fax 

emergency means form must be provided to the area 

office caseworker over the telephone. Where telephone 

emergency legal aid is granted a copy of the decision 

will be faxed to the solicitor as confirmation. 

3.3.2 Urgency criteria 

3.3.2.1 In circum tances where a telephone emergency 

application can be justified (see para 3.3 .1.2), the 

information required by the fax emergency application 

form and, if appropriate, the fax emergency means 

form should be obtained in as much detail a possible, 

by the area office caseworker. Consideration will then 

be given to the application on the ba is of the 

information provided over the telepbone. The 

caseworker will consider the urgency of the case first 

as, if the urgency test for a telephone application is 

not met, the application will not be granted and the 

rest of the information need not be obtained. 

3.3.2.2 A telephone application will not be justified only on 

the basis that previou forms have been returned by 

the area office. Where application forms have been 

returned, if the soEcitor makes a telephone (or fa.x) 

application pending receipt and return of the 

corrected forms the area office will start from the 

premise that the application should be refnsed on the 

basis that the urgency is self created. The area office 

may, however, decide to grant an application by fax or 

telephone in exceptional circum tances, particularly 

where the applicant is at immediate personal risk. 

3.3.3 Means and Merits criteria 

3.3.3.1 If, on consideration of the information provided, the 

area office is not satisfied that the applicant is likely to 

satisfy the means and merits tests, the application will 

be refused. 

3.3.3.2 Where the solicitor is unable to provide all of the 

income and!or capital information which would be 

necessary to complete a fax emergency application 

form in full the application will be refused unless the 

area office can Qtherwise be satisfied that the 

application is likely to meet the means test, eg 

applicants with low capital and on low earnings who 

are unable to provide full detail on water rates, 

council tax etc immediately. 

3.3.4 RefUSing telephone emergency applications 

3.3.4.1 Where the caseworker has accepted the telephone 

emergency application as meeting the urgency 

criteria, but is not satisfied that ufficient information 

has been provided on which to base a decision, either 

about the means of the client or the merits of the 

case (ie where the information requested on the fax 

emergency application form cannot be completed and! 

or the caseworker has not been otherwise satisfied as 

to eligibility) the application will not be granted . 

3.3.4.2 [nformation will be obtained in as much detail as 

possible Lip L1ntil the point at which the lack of 

material information becomes clear. At that point the 

solicitor will be advised about the information which 

is needed and of the options to call again within the 

same day or make another application once the 

information is available. The fact that a telephone 

emergency application has previously been refused on 

the basis of lack of information is not in itself 

justification for a further application by telephone. 

3.3.4.3 Where the caseworker is satisfied that sufficient 

information has been provided (ie all of the 

information requested in the fax emergency 



application form) but on the basis of that information 

the urgency test for the grant of an emergency 

certificate has not been met or a ubstantive application 

would not be granted, the application will be refu ed. 

3.3.4.4 Where the application is refi.lsed, the olicitor will be 

informed of tbe rea on for refusal. There is no appeal 

against the refusal of an emergency application. 

However, a further postal application or application 

by fax can, if appropriate, be made in the same matter 

depending on the urgency of the ca e. 

3.3.5 Granting telephone emergency applications 

3.3.5.1 Where the area office grants a cerrificat the solicitor 

will be given the description and limitation \vordings 

over the telephone, and asked to agre to the 

conditions applied (a quoted [rom the certification 

statement and conditions in the fax emergency 

application). A telephone emergency application will 

not be granted unles the sODcitor is able to confirm 

agreement to abide by the conditions which apply. 

3.3.5.2 A copy of the decision reached will be faxed to the 

solicitor within the same working day. 

4. SUBSEQUENT SUBMISSION OF 
POSTAL FORMS FOLLOWING 
THE GRANT OF A TELEPHONE 
OR FAX APPLICATION 

4.1 

4.2 

4.3 

It is a condition of a decision to grant a telephone or 

faxed emergency application, that: 

a) the full and completed postal form must be 

received by the area office within 5 working days 

of the grant; and 

b) the in£ rmation provided in the postal form must 

be consistent in all material respects with that 

provided/confirmed in the fax emergency 

application formlteJephone conversation. 

If the condition is not met the telephonelfax 

emergency grant decision will not stand and no 

emergency certificate will be issued because the 

solicitor has failed to meet the conditions of the 

grant. 

Where it is immediately clear or becomes clear that 

the form cannot be ubmitted within the usual 5 day 

period an amendment or extension of the period may 

be ought having regard to th'e circumstances of the 

particular case. Extension must be applied for before 

the expiry of the time period and amendments/ 

4.4 

extensions will oil ly be granted r. r a limited period. 

In those cases where otherwise completed forms are 

available but limited information/supporting 

documents are still awaited £i'om the client it will be 

preferable to liai e with the area office regarding the 

immediate submission of the forms 0 that the 

assessment process can be put in hand. The area offi e 

will have regard to the circum'tan es of the case 

leading to the unavailability of information/ 

documents (see para. 3.1.4) 

If a postal application is submitted wluch is materially 

different as again t the information 

provided/ confirmed in the fax emergency application 

form / telephone conversation, the fa.x/telephone 

emergency grant decision will not tand because the 

solicitor has failed to meet the condition of the 

grant. In this context "materially" mean. affecting 

eligibility as to means or merit (so that the 

application would not have been granted). Any new 

but materiaJ information re eived by the licitor 

after the fax/ telephone grant hould be referred to 

the area office immediately so that the status of tbe 

grant can be con id red. 

5. LIMITATIONS ON THE INITIAL 
GRANT 

5.1 SCOPE LIMITATIONS 

5.1.2 Once a decision has been made that the grant of an 

emergency certificate i justified the area office will 

look at the particular step which need to be taken as 

a matter of urgency. This is the work which must be 

undertaken in the very immediate future and the area 

office will limit the scope of the certificate t the 

minimum required in the interests of justice. 

5.1.3 What is necessary and ju tified will depend on the 

circum. tance of the particular ca e but the cope 

limitation impo ed will always be specifIC (e.g. a to 

particular, specified work or a pecified hearing on a 

particular date) rather than open-ended (e.g. to be 

represented on a particular hearing and any 

adjournment of that hearing). This mean that the 

olicitor may need to seek an amendment to extend 

scope and at that point the area ofilce will consider 

all the circumstance of the ca e again and the extent 

to which an amendment i j\.J ti£ied. 

5.1.4 The area office may consider that only some of the 

work anticipated is sufficiently urgent and ju. tifies 

cover under the certificate. The grant of an 

emergency certificate does not of itself mean that 
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5.2 

cover will be given for all future work in the case 

during th e lifetime of the certificate but rather that 

the minimum steps wi ll be covered. In particular the 

area office may decide that. for example, a single 

written document should be prepared or a single step 

should be taken pending a full means as essment. 

Where a hearing date has been fixed the area office 

may, nonetheless, consider that attempts should be 

made to adjourn that hearing or to deal with the 

matter in another way e.g. by consent or by the 

applicant in person. 

COST LIMITATIONS 

5.2.1 Every emergency certificate will contain a cost 

limitation which will limit the costs which can be 

incurred within the scope of the certificate. This will 

be for a maximum figure of £1,200 outside London 

and, for cases being dealt with by a solicitor whose 

office is in the London legal aid area, a maximum of 

£ 1,500. This um includes profit costs, counsel's fees 

and disbl..lTSel11ents but not VAT. This is not a ceiling 

to be worked towards, as in most cases the reasonable 

com of the work withill the scope of the limitation 

will be less than the limitation. Costs wi ll fall to be 

taxed/ assessed al1d the limitation is intended to ensure 

that, in the nunority of cases where the limitation 

figure is approached, an amendment app li cation must 

be made to cover future work in excess of the 

limitation . This is so that the urgency and merits tests 

as well as the position in relation to means assessment 

will be reconsidered. Emergency certificates will not 

contain a costs condition. 

5.2.2 In those exceptional cases where it is apparent that 

the urgent steps to be covered by the emergency 

certificate will jnvolve greater costs than the standard 

figure, a cost lim.itation specifically related to the 

scope limitation will be inserted. 

5.2.3 The solicitor will put forward a cost estimate as part 

of the application but it will be for the area office to 

fix the limitation. There is no right of appeal against 

the limitation but the solicitor can apply for an 

amendment to that limitation if the circumstances 

change or further, fresh information can be made 

available regardmg the likely costs of the work to be 

covered (ie to indicate the work cannot be 

undertaken within the linutation). An amendment to 

the scope of an emergency certificate or to a cost 

limitation will not automatically carry with it an 

amendment to the cost limitation or ,cope of the 

certificate respectively. Each must be applied for and 

the grant of one will not necessarily lead to the gram 

10 

of the other. 

5.2.4 When dealing with any request for an increase to the 

cost limitation or when applying a non standard cost 

limitation, careful consideration wil l be given to the 

justifiability of such an increase/limitation having regard 

to all the circumstances of the case. These will include:-

the reason(s) for the request including any change 

in circllmstances in the case directly affecting the 

likely costs; 

the urgent work to be undertaken and the 

consequences of not undertaking it; 

the time which it is likely to take for the 

substantive application to be dealt with; 

the position in relation to the outstanding means 

a sessrnent, including the applicant's conduct in co­

operating in the assessment process and the degree 

of certainty regarding the applicant's/assisted 

person's financial eligibility. 

5.2.5 Where an offer is outstanding, the appli cant would, 

ave in the most exceptional circumstances (e.g. all 

apparently c1ear
t 
error in the assessment directly 

affecting the applicant's contribution) be expected to 

accept it (and an amendment to the emergency 

certificate refused), 0 that timher work could then 

be undertaken under his or her substantive certificate. 

Where there is an indication that the 

applicant/assisted person is not co-operating in the 

means asses ment it would not be reasonable to grant 

further emergency cover. The area office will, if 

relevant information is not already available to it, seek 

urgent information regarding the position as to the 

means assessment. 

5.3 TIME LIMITATIONS 

5.3.1 Every emergency certificate will contain a time 

linutation. This will be 6 weeks from the date of issue 

of the certificate (save in a minority of cases where a 

shorter period will be applied so as to particularly 

ensure the applicant's cooperation in the means 

assessment). This is so that certificates do not run 

unchecked for a long period of time. 

5.3.2 The emergency certificate expires when that time 

period is reached (Regulation 22(c)). 

5.3.4 The area office has a discretion whether to extend the 

duratioll of the emergency certificate. [n accordance 

with the Regulatiom it is only where the extension is 

on the basis of exceptional circllmstances that further 

work can be permitted under the certificate. In all 

other cases, although the existence of the emergency 



certificate is preserved (eg a, to costs protection and 

topping up) by an extension, no further work may be 

done under it (even if the work would otherwise have 

fallen within the scope of the certificate). It is for the 

solicitor to apply for an amendment to extend the life 

of the certificate and an extension ba ed on an 

outstanding offer/appeal agaimt the terms of an offer or 

a po sible appeal against the rdusal of the application 

for a full certificate only preserves the certificate (but 

does not allow work under it). (Regulation 24(2) and 

23 Civil Legal Aid (General) Regulation. 1989). 

5.3.5 The area office will con ider all the circul11stances of 

the case to decide whether an emergency certificate 

should be extended and if 0 on what basi. It 

decision is final and there is no right of appeal. The 

applicant's co-operation in the means assessment 

process and the urgency of any further work will be 

relevant. I n the event that the area office decides to 

extend the certificate this will be for a limited time 

period of days or week. reflecting the circumstances 

of the particular case after which the process can, if 

necessary, be repeated by the solicitor making a 

further application. The extension would reflect the 

time it would be likely to take to accept an 

outstanding offer, co process an outstanding appeal or 

the particular, exceptional circumstances ju tifying the 

extension. In cases involving outstanding offers, regard 

would be had to when the offer was made and 

whether acceptance has been delayed for good reason, 

eg in the ca eworker's view an apparent error has 

been made in the assessment. It is for the solicitor 

dealing with the case to be aware of the time limit 

contained in the certificate and to eek an appropriate 

amendment in good time. [fhe fails co do so then the 

certificate will no longer be in force (Regulation 

22(c) Civi l Legal Aid (General) R.egulations 1989). 

5.3.6 Where the duration of an emergency certificate is 

extended, further work will only be covered if it i~ 

within the scope and limitation of the certificate, i.e. 

there is no automatic amendment to the scope and 

limitation in the certificate. 

5.3.7 Where a certificate expires and does not merge with 

a sub tantive certificate following continuous 

existence of the emergency certificate there wilJ be a 

period between the expiry of the emergency 

certificate and the issue of the substantive certificate 

when there will be a break in legal aid cover. Thi 

means that, during that period, the as isted person is 

not protected against a full costs order and that 

private client funding could be accepted without a 

breach of Regulation 64. 

6. CONTROL DURING THE LIFE 
OF THE CERTIFICATE 

6.2 

6.3 

6.4 

If an amendment is requested to the deSCription of 

legal aid, a scope or cost limitation, the area office 

III ust:-

a) re-apply the initial merits test, especially with 

regard to the urgency cnteria. 

b) check the present position with regards to the 

means assessment. If there is an oLltstanding offer. 

the offer should normally be accepted (eg in the 

absence of a clear error in the assessment). If any 

delay in concluding the means assessment IS due to 

the applicant not fully co-operating (which may 

lead to an embargo being placed on the 

certitlcate). then the amendment should be refused. 

c) consider the particular circumstances of the case. 

This gllldance will be applied generally Including as 

to limitations in scope, cost and tIIne. There is no 

right of appeal again t the deci~ion of the area office 

regarding an amendment. 

Amendment applicatiom should be made by written 

postal applIcation, fax or telephone dependll1g on the 

urgency of the case. Area office will initially decide 

whether the urgency of the c.\ e ju tifies the method 

of application med. Telephone applications WIll rarely 

be jmtified as they will only be necessary where work 

must be undertaken within the next few hours. Fa'.. 

applications wiU only be justified where work mu. t 

be undertaken within a working day (3pl1l to 3]1111 for 

thi purpose). Wntten postal applications ~hould be 

'iubmitted in all other circul11stance~. 

Where a certificate is embargoed, \ hether by w:ly of 

the show cause procedure. an embargo or :I restrictIve 

amendment, the area office \vill, if a. ked to allow 

further work, look at all the circu111~tances of the ca'ie. 

The basis of the request and the urgency of the further 

work envisaged \vill be comidered to balance whether 

allowing further work \"ould be justified agalmt the 

concern which led to the re triction on work. Tn the 

absence of good reason (ie evidence or information) to 

explain / address the original concern further work is 

unlikely to be allowed. For eXJl1lple, where an applicant 

alleges he has co-operated In the means assessment 

process a bare assertion (as opposed to \J) the me of 

an 1l1correctlincomplete addres,> or a hi\cory of lost 

post to an address occupied by other people as well as 

the Jssisted person) will not suffice. Even If the area 

office agrees to allow further \vork It Will cOllSlder 

the work envisaged and cover only the urgent ,tep . 
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8. BRINGING EMERGENCY 
CERTIFICATES TO A CLOSE 

8.2 OFFERS OF FULL LEGAL AID 

8.2.1 Where an emergency cerrificate has been issued and a 

means assessment is obtall1ed requiring the collectIOn 

of a contribution, an offer of full legal aid will be 

made in the usual way. Where In offer is outstanding 

the area office may extend the time limitation 

contained 1I1 the emergency certificate (R.egulation 

14(1)(a)). This is discretionary and where a certificate 

IS extended on this basIs no further work may be 

done unless / until a full certificate is issued. 

8.2.2 The effect of an extension is to preserve only the 

exi tence of the emergency certificate (and not to 

enable work to be undertaken) with J view to the 

otTer being accepted and the emergency certificate 

merging in a full, substantive certificate. Any 

extension granted would be of only sufficient, limited 

time to enable the out tanding offer to be accepted 

(this wou ld normally be for a period of days rather 

than weeks). More than one extension of time would 

be unlikely to be granted on thi basis in view of the 

opportunity given to the Jssisted person to consider 

and accept the offer. Where an emergency certirlcate 

is in force it is reasonable to expect the assisted 

person to react speedily to the making of an offer and 

the area office may decline to extend the certificate 

or restrict the scope of the certi ficate where that is 

not done. 

8.2.3 Once an offer of full legal aid has been made it is 

unlikely that any extension ot- cover as to scope or 

costs wtll be JU tlfied until the as. isted person accepts 

the offer of legal aid which has been made to 

him / her. This meam that the solicitor will only be 

able to work within the existing limitations applicable 

to the particular ce rtifi ca te. 

8.3 REVOKING OR DISCHARGING EMERGENCY 
CERTIFICATES 

8 .3 .1 An emergency certificate can be di 'charged or 

revoked in accordance with the ivil Legal Aid 

(General) R egulations 1989 Regulations 74 to 86 but 

see 8.3.6 below. 

8.3.6 Until the means asse. sment process has been 

completed (including by possible non-co-operation 

by the assisted person) the area office will not 

di charge an emergency certificate on the merits or 

by applying any of its general powers (e.g. with the 

assisted person's consent). This is because revocation 

may ultimately be more appropriate. 

8.3.7 There is no right of appeal agaimt the discharge or 

revocation of an emergency certificate. Where a 

former assisted person submits that the certificate was 

wrongly discharged/ rev'oked the area office hould 

look at all the circumstances of the case including the 

basis of dIscharge/revocation and the reason(.) for the 

ac;sisted person's view. In the absence of a clea r error 

or good reason (ie evidence or information) ufficient 

to make the deci . ion unjustifiable the 

discharge/ revocation shou ld not be withdrawn. For 

example a bald assertion of co-opera tion in the means 

asses ment process as opposed to say the use of an 

incorrectlincomplete addre. s or a history of lost pmt 

to an address occupied by other people a well as the 

former assisted person will not c;uffice. Where the area 

office is prepared to withdraw the discharge/ revocation 

it will decide what further work, if any, shou ld be 

allowed having regard to all the circumstances, 

including the urgency criteria, and bearing in mind 

the ab ence of a means assessment. 

•• 
~T~ 
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