








































application form) but on the basis of that information 

the urgency test for the grant of an emergency 

certificate has not been met or a ubstantive application 

would not be granted, the application will be refu ed. 

3.3.4.4 Where the application is refi.lsed, the olicitor will be 

informed of tbe rea on for refusal. There is no appeal 

against the refusal of an emergency application. 

However, a further postal application or application 

by fax can, if appropriate, be made in the same matter 

depending on the urgency of the ca e. 

3.3.5 Granting telephone emergency applications 

3.3.5.1 Where the area office grants a cerrificat the solicitor 

will be given the description and limitation \vordings 

over the telephone, and asked to agre to the 

conditions applied (a quoted [rom the certification 

statement and conditions in the fax emergency 

application). A telephone emergency application will 

not be granted unles the sODcitor is able to confirm 

agreement to abide by the conditions which apply. 

3.3.5.2 A copy of the decision reached will be faxed to the 

solicitor within the same working day. 

4. SUBSEQUENT SUBMISSION OF 
POSTAL FORMS FOLLOWING 
THE GRANT OF A TELEPHONE 
OR FAX APPLICATION 

4.1 

4.2 

4.3 

It is a condition of a decision to grant a telephone or 

faxed emergency application, that: 

a) the full and completed postal form must be 

received by the area office within 5 working days 

of the grant; and 

b) the in£ rmation provided in the postal form must 

be consistent in all material respects with that 

provided/confirmed in the fax emergency 

application formlteJephone conversation. 

If the condition is not met the telephonelfax 

emergency grant decision will not stand and no 

emergency certificate will be issued because the 

solicitor has failed to meet the conditions of the 

grant. 

Where it is immediately clear or becomes clear that 

the form cannot be ubmitted within the usual 5 day 

period an amendment or extension of the period may 

be ought having regard to th'e circumstances of the 

particular case. Extension must be applied for before 

the expiry of the time period and amendments/ 

4.4 

extensions will oil ly be granted r. r a limited period. 

In those cases where otherwise completed forms are 

available but limited information/supporting 

documents are still awaited £i'om the client it will be 

preferable to liai e with the area office regarding the 

immediate submission of the forms 0 that the 

assessment process can be put in hand. The area offi e 

will have regard to the circum'tan es of the case 

leading to the unavailability of information/ 

documents (see para. 3.1.4) 

If a postal application is submitted wluch is materially 

different as again t the information 

provided/ confirmed in the fax emergency application 

form / telephone conversation, the fa.x/telephone 

emergency grant decision will not tand because the 

solicitor has failed to meet the condition of the 

grant. In this context "materially" mean. affecting 

eligibility as to means or merit (so that the 

application would not have been granted). Any new 

but materiaJ information re eived by the licitor 

after the fax/ telephone grant hould be referred to 

the area office immediately so that the status of tbe 

grant can be con id red. 

5. LIMITATIONS ON THE INITIAL 
GRANT 

5.1 SCOPE LIMITATIONS 

5.1.2 Once a decision has been made that the grant of an 

emergency certificate i justified the area office will 

look at the particular step which need to be taken as 

a matter of urgency. This is the work which must be 

undertaken in the very immediate future and the area 

office will limit the scope of the certificate t the 

minimum required in the interests of justice. 

5.1.3 What is necessary and ju tified will depend on the 

circum. tance of the particular ca e but the cope 

limitation impo ed will always be specifIC (e.g. a to 

particular, specified work or a pecified hearing on a 

particular date) rather than open-ended (e.g. to be 

represented on a particular hearing and any 

adjournment of that hearing). This mean that the 

olicitor may need to seek an amendment to extend 

scope and at that point the area ofilce will consider 

all the circumstance of the ca e again and the extent 

to which an amendment i j\.J ti£ied. 

5.1.4 The area office may consider that only some of the 

work anticipated is sufficiently urgent and ju. tifies 

cover under the certificate. The grant of an 

emergency certificate does not of itself mean that 
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5.2 

cover will be given for all future work in the case 

during th e lifetime of the certificate but rather that 

the minimum steps wi ll be covered. In particular the 

area office may decide that. for example, a single 

written document should be prepared or a single step 

should be taken pending a full means as essment. 

Where a hearing date has been fixed the area office 

may, nonetheless, consider that attempts should be 

made to adjourn that hearing or to deal with the 

matter in another way e.g. by consent or by the 

applicant in person. 

COST LIMITATIONS 

5.2.1 Every emergency certificate will contain a cost 

limitation which will limit the costs which can be 

incurred within the scope of the certificate. This will 

be for a maximum figure of £1,200 outside London 

and, for cases being dealt with by a solicitor whose 

office is in the London legal aid area, a maximum of 

£ 1,500. This um includes profit costs, counsel's fees 

and disbl..lTSel11ents but not VAT. This is not a ceiling 

to be worked towards, as in most cases the reasonable 

com of the work withill the scope of the limitation 

will be less than the limitation. Costs wi ll fall to be 

taxed/ assessed al1d the limitation is intended to ensure 

that, in the nunority of cases where the limitation 

figure is approached, an amendment app li cation must 

be made to cover future work in excess of the 

limitation . This is so that the urgency and merits tests 

as well as the position in relation to means assessment 

will be reconsidered. Emergency certificates will not 

contain a costs condition. 

5.2.2 In those exceptional cases where it is apparent that 

the urgent steps to be covered by the emergency 

certificate will jnvolve greater costs than the standard 

figure, a cost lim.itation specifically related to the 

scope limitation will be inserted. 

5.2.3 The solicitor will put forward a cost estimate as part 

of the application but it will be for the area office to 

fix the limitation. There is no right of appeal against 

the limitation but the solicitor can apply for an 

amendment to that limitation if the circumstances 

change or further, fresh information can be made 

available regardmg the likely costs of the work to be 

covered (ie to indicate the work cannot be 

undertaken within the linutation). An amendment to 

the scope of an emergency certificate or to a cost 

limitation will not automatically carry with it an 

amendment to the cost limitation or ,cope of the 

certificate respectively. Each must be applied for and 

the grant of one will not necessarily lead to the gram 
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of the other. 

5.2.4 When dealing with any request for an increase to the 

cost limitation or when applying a non standard cost 

limitation, careful consideration wil l be given to the 

justifiability of such an increase/limitation having regard 

to all the circumstances of the case. These will include:-

the reason(s) for the request including any change 

in circllmstances in the case directly affecting the 

likely costs; 

the urgent work to be undertaken and the 

consequences of not undertaking it; 

the time which it is likely to take for the 

substantive application to be dealt with; 

the position in relation to the outstanding means 

a sessrnent, including the applicant's conduct in co­

operating in the assessment process and the degree 

of certainty regarding the applicant's/assisted 

person's financial eligibility. 

5.2.5 Where an offer is outstanding, the appli cant would, 

ave in the most exceptional circumstances (e.g. all 

apparently c1ear
t 
error in the assessment directly 

affecting the applicant's contribution) be expected to 

accept it (and an amendment to the emergency 

certificate refused), 0 that timher work could then 

be undertaken under his or her substantive certificate. 

Where there is an indication that the 

applicant/assisted person is not co-operating in the 

means asses ment it would not be reasonable to grant 

further emergency cover. The area office will, if 

relevant information is not already available to it, seek 

urgent information regarding the position as to the 

means assessment. 

5.3 TIME LIMITATIONS 

5.3.1 Every emergency certificate will contain a time 

linutation. This will be 6 weeks from the date of issue 

of the certificate (save in a minority of cases where a 

shorter period will be applied so as to particularly 

ensure the applicant's cooperation in the means 

assessment). This is so that certificates do not run 

unchecked for a long period of time. 

5.3.2 The emergency certificate expires when that time 

period is reached (Regulation 22(c)). 

5.3.4 The area office has a discretion whether to extend the 

duratioll of the emergency certificate. [n accordance 

with the Regulatiom it is only where the extension is 

on the basis of exceptional circllmstances that further 

work can be permitted under the certificate. In all 

other cases, although the existence of the emergency 



certificate is preserved (eg a, to costs protection and 

topping up) by an extension, no further work may be 

done under it (even if the work would otherwise have 

fallen within the scope of the certificate). It is for the 

solicitor to apply for an amendment to extend the life 

of the certificate and an extension ba ed on an 

outstanding offer/appeal agaimt the terms of an offer or 

a po sible appeal against the rdusal of the application 

for a full certificate only preserves the certificate (but 

does not allow work under it). (Regulation 24(2) and 

23 Civil Legal Aid (General) Regulation. 1989). 

5.3.5 The area office will con ider all the circul11stances of 

the case to decide whether an emergency certificate 

should be extended and if 0 on what basi. It 

decision is final and there is no right of appeal. The 

applicant's co-operation in the means assessment 

process and the urgency of any further work will be 

relevant. I n the event that the area office decides to 

extend the certificate this will be for a limited time 

period of days or week. reflecting the circumstances 

of the particular case after which the process can, if 

necessary, be repeated by the solicitor making a 

further application. The extension would reflect the 

time it would be likely to take to accept an 

outstanding offer, co process an outstanding appeal or 

the particular, exceptional circumstances ju tifying the 

extension. In cases involving outstanding offers, regard 

would be had to when the offer was made and 

whether acceptance has been delayed for good reason, 

eg in the ca eworker's view an apparent error has 

been made in the assessment. It is for the solicitor 

dealing with the case to be aware of the time limit 

contained in the certificate and to eek an appropriate 

amendment in good time. [fhe fails co do so then the 

certificate will no longer be in force (Regulation 

22(c) Civi l Legal Aid (General) R.egulations 1989). 

5.3.6 Where the duration of an emergency certificate is 

extended, further work will only be covered if it i~ 

within the scope and limitation of the certificate, i.e. 

there is no automatic amendment to the scope and 

limitation in the certificate. 

5.3.7 Where a certificate expires and does not merge with 

a sub tantive certificate following continuous 

existence of the emergency certificate there wilJ be a 

period between the expiry of the emergency 

certificate and the issue of the substantive certificate 

when there will be a break in legal aid cover. Thi 

means that, during that period, the as isted person is 

not protected against a full costs order and that 

private client funding could be accepted without a 

breach of Regulation 64. 

6. CONTROL DURING THE LIFE 
OF THE CERTIFICATE 

6.2 

6.3 

6.4 

If an amendment is requested to the deSCription of 

legal aid, a scope or cost limitation, the area office 

III ust:-

a) re-apply the initial merits test, especially with 

regard to the urgency cnteria. 

b) check the present position with regards to the 

means assessment. If there is an oLltstanding offer. 

the offer should normally be accepted (eg in the 

absence of a clear error in the assessment). If any 

delay in concluding the means assessment IS due to 

the applicant not fully co-operating (which may 

lead to an embargo being placed on the 

certitlcate). then the amendment should be refused. 

c) consider the particular circumstances of the case. 

This gllldance will be applied generally Including as 

to limitations in scope, cost and tIIne. There is no 

right of appeal again t the deci~ion of the area office 

regarding an amendment. 

Amendment applicatiom should be made by written 

postal applIcation, fax or telephone dependll1g on the 

urgency of the case. Area office will initially decide 

whether the urgency of the c.\ e ju tifies the method 

of application med. Telephone applications WIll rarely 

be jmtified as they will only be necessary where work 

must be undertaken within the next few hours. Fa'.. 

applications wiU only be justified where work mu. t 

be undertaken within a working day (3pl1l to 3]1111 for 

thi purpose). Wntten postal applications ~hould be 

'iubmitted in all other circul11stance~. 

Where a certificate is embargoed, \ hether by w:ly of 

the show cause procedure. an embargo or :I restrictIve 

amendment, the area office \vill, if a. ked to allow 

further work, look at all the circu111~tances of the ca'ie. 

The basis of the request and the urgency of the further 

work envisaged \vill be comidered to balance whether 

allowing further work \"ould be justified agalmt the 

concern which led to the re triction on work. Tn the 

absence of good reason (ie evidence or information) to 

explain / address the original concern further work is 

unlikely to be allowed. For eXJl1lple, where an applicant 

alleges he has co-operated In the means assessment 

process a bare assertion (as opposed to \J) the me of 

an 1l1correctlincomplete addres,> or a hi\cory of lost 

post to an address occupied by other people as well as 

the Jssisted person) will not suffice. Even If the area 

office agrees to allow further \vork It Will cOllSlder 

the work envisaged and cover only the urgent ,tep . 

11 



8. BRINGING EMERGENCY 
CERTIFICATES TO A CLOSE 

8.2 OFFERS OF FULL LEGAL AID 

8.2.1 Where an emergency cerrificate has been issued and a 

means assessment is obtall1ed requiring the collectIOn 

of a contribution, an offer of full legal aid will be 

made in the usual way. Where In offer is outstanding 

the area office may extend the time limitation 

contained 1I1 the emergency certificate (R.egulation 

14(1)(a)). This is discretionary and where a certificate 

IS extended on this basIs no further work may be 

done unless / until a full certificate is issued. 

8.2.2 The effect of an extension is to preserve only the 

exi tence of the emergency certificate (and not to 

enable work to be undertaken) with J view to the 

otTer being accepted and the emergency certificate 

merging in a full, substantive certificate. Any 

extension granted would be of only sufficient, limited 

time to enable the out tanding offer to be accepted 

(this wou ld normally be for a period of days rather 

than weeks). More than one extension of time would 

be unlikely to be granted on thi basis in view of the 

opportunity given to the Jssisted person to consider 

and accept the offer. Where an emergency certirlcate 

is in force it is reasonable to expect the assisted 

person to react speedily to the making of an offer and 

the area office may decline to extend the certificate 

or restrict the scope of the certi ficate where that is 

not done. 

8.2.3 Once an offer of full legal aid has been made it is 

unlikely that any extension ot- cover as to scope or 

costs wtll be JU tlfied until the as. isted person accepts 

the offer of legal aid which has been made to 

him / her. This meam that the solicitor will only be 

able to work within the existing limitations applicable 

to the particular ce rtifi ca te. 

8.3 REVOKING OR DISCHARGING EMERGENCY 
CERTIFICATES 

8 .3 .1 An emergency certificate can be di 'charged or 

revoked in accordance with the ivil Legal Aid 

(General) R egulations 1989 Regulations 74 to 86 but 

see 8.3.6 below. 

8.3.6 Until the means asse. sment process has been 

completed (including by possible non-co-operation 

by the assisted person) the area office will not 

di charge an emergency certificate on the merits or 

by applying any of its general powers (e.g. with the 

assisted person's consent). This is because revocation 

may ultimately be more appropriate. 

8.3.7 There is no right of appeal agaimt the discharge or 

revocation of an emergency certificate. Where a 

former assisted person submits that the certificate was 

wrongly discharged/ rev'oked the area office hould 

look at all the circumstances of the case including the 

basis of dIscharge/revocation and the reason(.) for the 

ac;sisted person's view. In the absence of a clea r error 

or good reason (ie evidence or information) ufficient 

to make the deci . ion unjustifiable the 

discharge/ revocation shou ld not be withdrawn. For 

example a bald assertion of co-opera tion in the means 

asses ment process as opposed to say the use of an 

incorrectlincomplete addre. s or a history of lost pmt 

to an address occupied by other people a well as the 

former assisted person will not c;uffice. Where the area 

office is prepared to withdraw the discharge/ revocation 

it will decide what further work, if any, shou ld be 

allowed having regard to all the circumstances, 

including the urgency criteria, and bearing in mind 

the ab ence of a means assessment. 

•• 
~T~ 
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