


























































original estimate ( ee paragraph 2.4 below). 

2.2 The issue of proceedings and steps up to (but 
excluding) trial 

2.2.1 Unless the limitation period i about to expire, an 
application to amend a legal aid certificate to cover 
the i sue of proceedings is unlikely to be granted 
before the completion of the fuJI investigation tage 
in accordance with the Clinical Disputes Pre
Litigation Protocol. 

2.2.2 An application to amend a certificate to cover the 
i sue of proceedings before fuJI pre-action 
investigations are completed in accordance with the 
protocol is likely to be granted if: 

• the limitation period will expire before the 
investigative stage can be completed; 

it appears that there are reasonable prospects of 
success; 

• the estimated costs will not exceed the potential 
damages, and 

• the value of the claim exceeds £5,000 (unJess, if 
Ie than £5,000, in an exceptional case the 
estimated costs of the case are exceeded by the 
likely damages to such an extent that a fee paying 
client of moderate means would consider it 
reasonable to pursue the litigation). 

2.2.3 When the full pre-issue investigation is complete, the 
specialist practitioner is in a position to discuss with 
and advise the client as to estimates of three key 
pieces of information: the predicted amount of the 
damages if the proceedings are successful (A), the 
probability of success (P), and the estimated costs (C). 

2.2.4 For the purpo es of this exercise at the pre-is ue 
stage tbe estimate of costs should take into account 
any prospects of settlement. The C figure should 
comprise the sum of the estimated profit costs 
exclusive of VAT (at legal aid rates with enhancement 
if appropriate) and the estimated disbur ements to 
include counsels' fee incurred to the stage at which 
settlement is' expected or up to and including trial if 
no settlement is anticipated. If co ts are to be estimated 
on the basis of pro pective settlement, an explanation 
of why this is appropriate in the particular 
circumstances of the case must be provided. 

2.2.5 An application to amend following the conclusion of 
a full pre-issue iDve tigation is likely to be successful 
if a consideration of the key information (i.e. A. P 
and C) produces a result on a risk-based assessment 
in the following ranges: 

Prospects of success (P) Damages compared to costs (A:Q 

less than 50% whatever the ratio the application is likely 
to be refused 

50% - 60% estimated damages must be at least 
1.5 times (osts 

more than 60% estimated damages must be alieasl 
equal 10 (osts 

2.2.6 Speciali t practitioners are required to estimate within 
a wide banding range at this stage. If an area office is 
concerned about any of the e timates of key 
information provided by a specialist practitioner, 
clarification may be sought. However, if doubts about 
the validity of the key information lead to a refusal of 
an amendment, a report would normally be obtained 
from AVMA (see paragraph 3 beloW). 

2.2.7 The cost benefit ratio which applies at this stage must 
take into account a factor to reflect a level of ri k 
assessed on the practitioner's view as to the 
probability of success. The ratio is different to that 
used when full disclosure has been made because of 
the differing amounts of information available. 
Moreover, the ability to take any realistic prospects 
of settlement into account at this stage, when 
estimating costs, ensures that smaller claims can 
continue. 

2.2.8 While these figures are best estimates and not exact 
predictions, they are made by specialist practitioners 
on the basi of the increasing amounts of 
information available at each stage. The use of this 
risk based assessment approach provides consistency 
and justifiability of decision making by the Board. 

2.3 Amendments to cover trial 

2.3.1 The three pieces of key information are equally 
important to the consideration of amendment to 
increase the scope of the certificate to cover trial. 
Moreover at this stage the estimates of this key 
information are likely to be much more accurate than 
those provided before tbe issue of proceedings. 

2.3.2 At this stage in the proceedings the estimate of costs 
shouJd include all costs incurred and those to be 
incurred up to and including the trial. Such costs 
would consist of estimated profit costs (at legal aid 
rates with enhancement if appropriate) and estimated 
disbursements to include counsels' fees. VAT should 
be excluded. 

2.3.3 An application to amend foUowing the conclusion of 
all steps up to and including mutual exchange of 
statements and reports is bkely to be successful if a 
consideration of the key information (i.e. A, P and 
C) produces a result on a risk-based assessment in 
the following ranges: 

Prospects of success (P) Damages compared to costs (A:C) 

less than 50% whatever the ratio the application is 
likely 10 be refused 

50% - 60% estimated damages must be at least 
2 times costs 

60%-80% estimated damages must be at least 
1.5 times (osts 

more than 80% estimated damages must be at least 
equal to (osts 

2.4 Amendments to increase costs limitations 

2.4.1 All applications to amend certificates to increase 



costs limitations at any stage in the proceedings will 
be considered subject to the requirements of 
paragraphs 2.2 - 2.3. In addition, amendments will 
only be approved where the costs directly relate to 
an additional step, which itself can be justified (i.e. 
they will not be approved to cover additional costs 
associated with work for which a breakdown has 
already been provided). Detailed breakdowns of 
work to be undertaken and cost to be incurred 
(together with work and costs already 
undertaken/incurred) must be provided with all 
applications for amendment, together with revisions 
of the key information. 

2.5 Offers to settle/Payments into court 

2.5.1 The general guidance in the current Legal Aid 
Handbook at note 5 of NFG 12-02 applies to offers 
to settle and payments into court. While the Board 
must be informed of an offer to ettle only if it is 
unreasonably refused by the assi ted person, all 
payments into court that are declined must be 
reported to the Board. 

2.5.2 Where the other side has made a substantial offer it 
is likely to be reasonable to refuse that offer 
provided that a consideration of the key information 
produces a risk-based assessment in the ranges 
specified in paragraph 2.3.3 above. However. the 
percentage probability of succes must be looked at 
in terms of the prospect of beating the payment into 
court. 

3. Appeals and the use of AVMA merits screening 

3.1 Whenever an area office decides to refuse an initial 
application for a certificate, or for an amendment 
leading to a discharge. and the refusal/discharge is 
appealed there must be consideration of whether an 
AVMA merits screening report is appropriate in the 
particular circumstances. 

3.2 AVMA will be provided with all the information 
supplied to the area office. In order to prepare the 
merits screening report. they may also contact the 
specialist practitioner directly to discuss the case. 
and to clarify issues if necessary. A copy of the 
report will be ent to the specialist practitioner. 

3.3 If the AVMA report is unfavourable, the appeal will 
be listed for an area committee hearing. 

3.4 However. if the AVMA report is favourable. the area 
office will review its decision to refuse by re
applying the statutory merits test in accordance with 
this guidance. and in the light of any additional 
information including the report from AVMA . 

3.5 If the application i not granted on review. the area 
office will conftrm its refusal, providing amended 
rea ons a appropriate. The appeal wilJ be listed for 
an area committee bearing. 

3.6 Appeals against refusals of legal aid applications. or 
against discharge or refusals to amend will involve 
referral to A VMA if: 

3.7 

4. 

4.1 

4.2 

• the refusal or discharge is based on grounds 
relating to legal merits, as oppo ed to 
reasonableness. and the appeal is supported by the 
specialist practitioner; or 

• the refusal or di charge is based upon a 
combination of legal merits and reasonableness (as 
oppo ed to those based solely upon grounds of 
rea onableness) and the appeal is supported by the 
specialist practitioner; or 

• the refusal or discharge i based upon a dispute 
with the specialist practitioner as to quantum; or 

• an assisted person i refusing to accept the advice 
of his/her specialist practitioner (who is not 
supporting a legal merit related appeal) and 
wishes to change olicitor, provided that the area 
office is satisfied that in the absence of clear and 
unambiguou evidence uch a report is neces ary 
becau e there are relevant disputed. complex issues 
(see paragraph 4 below). 

All appeals involving a referral to AVMA will be 
dealt with by an area committee with at least one 
clinical negligence panel member. 

Requests for a change of solicitor 

Requests to amend the acting solicitor in clinical 
negligence cases are subject to the Note for 
Guidance provided in the Legal Aid Handbook 
(NFG 10-03), but are likely to be approved ubject 
to that guidance) where: 

• the legal aid certificate is to be transferred to a 
franchised fiml from a non franchi ed [l1111; or 

• the solicitor with conduct of the case (whether 
franchised or not) has moved to a new firm and has 
car:ied out sufficient work in the matter to ju tify 
taklOg the case with himJher. 

A non-franchised firm may also nominate another 
solicitor in the practice to assume conduct of a 
clinical negligence case following the departure of 
the nominated solicitor (subject to them 
demonstrating competence in accordance with 
Practice Rule 12.02). In the e circumstances no 
~pplication for an amendment for change of olicitor 
is necessary. 

Amendments to change from one franchised firm to 
another are unlikely to be granted other than where 
the client or olicitor moves and an amendment can 
be ju tified on the basi of ignificant inconvenience 
in relation to access and where limited additional 
cost only will be incurred. Given the franchi e 
exclusivity for clinical negligence work. client 
di ati faction with ervice or advice already 
~ro:ided. will not u ually be con idered acceptable 
JustIfication for a change of solicitor unies the client 
has exhausted the complaintf service improvement 
procedure at the original firm and/or where the client 
is able to demonstrate. to the area office's 
satisfaction. that the service or advice provided fell 
below the franchi ed standard. 



Legal aid is undergoing a period of fundamental reform. 
At this time of change, it is more important than ever 
that everyone who deals with legal aid work reads Focus. 
It is essential in order to understand the current operation 
of the scheme and the implications of the initiatives for 
the future. 

This has recently become an official requirement as the 
revised ver ion of the Legal Aid Franchise Quality 
Assurance Standard specifies that all franchised 
organisations, and those applying for a franchise, must 
keep recent copies of Focus. 

ocus nt i 5: 

• " ~!> about recent events , decisions, announcements 
and initiatives 

In I a ions 0 po tl" pate in the projects and 
consultations that will help to shape the future of 
legal aid 

I , I of all the key dates and deadlines for 
consultations, franchising and contracting 

• on ongoing pilots, projects and systems 

• r es every sPDng and updates on 
remuneration 

• n s nnel Ie - summaries of important 
decisions made by the costs appeals committee 

Gu d n &- (I Po ' r - a 

Where articles about particularly complex issues are 
included you will find a contact name and telephone 
number of someone at the Legal Aid Board who will 
answer any questions that you might have. 

Make sure that everyone involved with legal aid work 
in your organisation sees Focus - photocopy it if 
necessary. 

"" .. 

Receivin Focus 
Focus is sent automatically to all legal aid account 
holders, free of charge. It is usually published four 
times a year. It is not strictly quarterly, as it is 
produced whenever we need to communicate 
important information to the profession, rather 
than according to a rigid timetable. 

Focus is distributed using the names and addresses 
of all legal aid account holders, details of which 
are held on our Master Index database. If you 
have not received a copy of Focus it may be 
because you have not alerted the Master Index 
Section to any changes to your name, address or 
DX. Please make sure that you send any relevant 
changes to them, at 85 Gray's Inn Road, London, 
WCIX 8AA, or DX 328 London, or fax them to 
0171 813 8624. Please quote your legal aid 
account number. 

Your copy of Focus will be addressed to the 
individual in the organisation named on the 
Master Index database, but it is important that it is 
circulated to all those who are involved in legal 
aid work. To help you to circulate Focu , you may 
make as many photocopies as you need. 

~T~ 
LefIGlAid 
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