

































































3.2.10.5 In considering the exercise of the devolved

powers the Area Office will categorise the

decision and take action as follows:

(a) as before.

(b) the franchisee has exercised devolved
powers partially outside (and partially
within) the specific or general guidance (i.e.
the guidance for subject categories relating
to particular circumstances, or the general
guidance in this manual) (category 4):

The amendment will be issued but the
certificate will be embargoed, by way of
restrictive amendment (limited to work
to-date), and/or a further limitation will
be applied or other action taken such that
future work is limited to that identified as
being within the guidance. A standard
letter will be faxed to the franchisee
giving reasons for the decision.

(f) to (h) as before.

Family/Matrimonial - Civil

7 Injunctions — Part I'V Family Law Act
1996/Protection from Harassment Act 1997

71 Explanatory Notes

7.1.1  The Board will not require proceedings under
Part IV to be commenced/conducted in any
particular venue. Applications for leave by
children will in any event be required by the
procedural rules to be made to the High Court
and applications will usually be made to the
Court which is already dealing with other family
proceedings.

7.1.7  Where an order made under Part IV, including a
power of arrest, is breached, cover for both the
applicant and respondent extends to
representation on the consideration of the breach
by the court following exercise of the power of
arrest. However, cover does not, without a
specific amendment, extend to applying for the
issue of a warrant of arrest (where a power of
arrest has not been attached to the order) nor to
representation for either party in contempt of
court proceedings. In the event of an application
for an amendment relevant factors would be the
extent of any alleged breach and the likelihood
of success in the proceedings, given all the facts
and circumstances of the case. See 7.5 below
regarding enforcement in proceedings under
the Protection from Harassment Act 1997.

7.1.8  Arespondent's certificate, in respect of
proceedings under Part IV, which covers
representation on arrest, either following the
exercise of a power of arrest or the execution of
a warrant, will also extend to applying for bail
and to representation on any adjourned hearing.
Likewise, the application’s certificate once
extended to cover the application for the issue of
a warrant/to commit will cover representation as
to bail and at any adjourned hearing.

7.5.6 Legal aid is only likely to be granted to apply

for the issue of a warrant of arrest/committal

where:

(a) in respect of a warrant of arrest only, an
order, rather than an undertaking, has
been breached. An undertaking cannot be
enforced by a warrant of arrest but only
by committal;

(b) the defendant has not previously been
convicted of a criminal offence relating to
the same conduct;

(c) the extent of the alleged breach and the
likelihood of success, given all the facts
and circumstances of the case, are
sufficient to justify enforcement
proceedings; and

(d) in the case of an order, rather than an
undertaking, information has been
provided that a report to the police has
been ineffective or as to why it would not,
given all the facts and circumstances of
the case, be more appropriate to report
the alleged breach to the police and ask
for it to be dealt with as a criminal
offence, having particular regard to the
absence of costs and the likely
effectiveness of a criminal prosecution.

Personal Injury - Civil

6.

6.5

Protection from Harassment Act 1997
Relevant Notes for Guidance 4, 5, 6, 7

Legal aid is only likely to be granted to apply
for the issue of a warrant of arrest/committal
where:

(a) in respect of a warrant of arrest only, an
order, rather than an undertaking, has
been breached. An undertaking cannot be
enforced by a warrant of arrest but only
by committal;

(b) the defendant has not previously been
convicted of a criminal offence relating to
the same conduct;

(c) the extent of the alleged breach and the
likelihood of success, given all the facts
and circumstances of the case, are
sufficient to justify enforcement
proceedings; and

(d) in the case of an order, rather than an
undertaking, information has been
provided that a report to the police has
been ineffective or as to why it would not,
given all the facts and circumstances of
the case, be more appropriate to report
the alleged breach to the police and ask
for it to be dealt with as a criminal
offence, having particular regard to the
absence of costs and the likely effectiveness
of a criminal prosecution.

Housing - Civil

S

5.1.5

Protection from Harassment Act 1997
Legal aid is only likely to be granted to apply




for the issue of a warrant of arrest/committal

where:

(a) in respect of a warrant of arrest only, an
order, rather than an undertaking, has
been breached. An undertaking cannot be
enforced by a warrant of arrest but only
by committal;

(b) the defendant has not previously been
convicted of a criminal offence relating to
the same conduct;

(c) the extent of the alleged breach and the

likelihood of success, given all the facts
and circumstances of the case, are
sufficient to justify enforcement
proceedings; and

(d) in the case of an order, rather than an
undertaking, information has been
provided that a report to the police has
been ineffective or as to why it would not,
given all the facts and circumstances of
the case, be more appropriate to report
the alleged breach to the police and ask
for it to be dealt with as a criminal
offence, having particular regard to the
absence of costs and the likely
effectiveness of a criminal prosecution.

Mental Health - Legal Advice &
Assistance

1.2

1.24

1.4.4

Difficulties in Taking Instructions/Providing
Advice & Assistance

Due to his condition a client may need advice
and assistance/ABWOR but may decline to sign
the relevant application form. Unless/until the
appropriate application form is completed and
signed the solicitor is at risk as to costs. Where
the form is not signed, then no costs will be
recoverable from the legal aid fund. On this
basis the franchisee should consider the possible
use of the special arrangement whereby an
application for legal advice and assistance can
be sent by post or, more realistically in the area
of mental health, the acceptance of an
application on behalf of the patient from a
Mental Health Act receiver or nearest relative
or guardian (Regulation 14(3)(b) Legal
Adyvice and Assistance Regulations 1989) or
the possible use of the automatic devolved
powers available to him in relation to acceptance
of applications on behalf of patients (see
paragraph 1.4 below). In an exceptional case
where it is not appropriate to use any of the
possibilities for the application to be made on
the patient’s behalf and the patient will not
sign the application due to his condition, then
the solicitor may annotate the form to that
effect, and sign the application himself, also
obtaining appropriate confirmation from the
relevant medical authorities of the attendance
on the patient to take instructions.

Where an application is accepted on behalf of a
patient then it is the means of the patient which

1.4.6

must be assessed, although the solicitor may
when dealing with the matter take into
account the views of the applicant and the
patient unless/until there is a conflict of
interest between them. The solicitor must apply
Schedule 2 to the Legal Advice and Assistance
Regulations 1989 in carrying out the means
assessment. The application form should be
completed in the name of the patient but signed
by the other person on the patient's behalf (with
an annotation to that effect). As to the
completion of applications generally the solicitor
should have regard to decision LAA7 of the
Costs Appeals Committee (NFG 2-59).

The purposes of the provisions differ in that the
former (Regulation 10 Advice and Assistance
Regulations 1989) is simply a method of
obtaining completion of the application form
whereas the latter (Regulation 14(3)) is a method
of accepting an application for advice and
assistance from someone other than the patient
(but on the patient's behalf). Where the patient is
hospitalised either option may be justified but
justifying acceptance of instructions on behalf of
the patient requires consideration of whether the
patient should give instructions himself having
regard to his desire and ability to do so (see also
para. 1.4.4 above).

Mental Health - ABWOR

J &
1.34

1.3.5

ABWOR Prior Permission

In deciding whether to obtain a independent
psychiatric report, the following should be
considered:-

a) does the Responsible Medical Officer's
report contain (or is it known that it will
contain or be likely to contain):

- a diagnosis about which there is any
reasonable doubt and/or

— recommendations (e.g. as to detention,
treatment, transfer and/or aftercare)
which are not acceptable to the patient?

b) if so, is it likely that an independent
psychiatric report would assist the patient in
achieving an outcome more acceptable to
the patient in all the circumstances of the
particular case, including as to treatment
(possibly in another geographical area)
and/or hospital parole?

Generally an independent report should not be
obtained from any expert (including a
psychiatrist — see para. 1.3.4 above) if the
issues are such that the outcome is not likely to
be materially affected by an expert view. Where
an independent report has been obtained which
is not helpful to the assisted person a second
report covering the same ground should not be
commissioned merely in the hope of obtaining a
more favourable opinion.



Clinical
Negligence

Guidance: Exercise
of Devolved Powers

Legal decision making guidance
to support the Clinical Negligence
Franchise Category

The following extracts from the December 1998 update to the
Guidance: Exercise of Devolved Powers are of relevance to
all approved suppliers and to those non-approved suppliers
who have ongoing clinical negligence cases. The guidance
will be applied from 1 February 1999.

LEGAL ADVICE & ASSISTANCE
1. Accepting initial instructions

1.1 Specialist practitioners (i.e. those with a clinical
negligence franchise or those which have passed a
clinical negligence preliminary franchise audit) alone
are able to accept instructions from clients and
provide advice, assistance and representation.

1.2 All personal injury franchisees are considered to be
clinical negligence franchisees (within the obligations
set out in the Franchising Specification, 2nd Edition,
March 1995) until 31 July 1999. However, after that
date additional requirements, specific to the clinical
negligence franchise, must be met, and a clinical
negligence franchise awarded, if PI franchisees wish
to continue to provide legally aided advice, assistance
and representation in respect of clinical negligence
for new cases.

1.3 Non franchisees may continue to provide advice &
assistance for a client where the application for legal
advice and assistance is made, i.e. signed by the
client, prior to 1 February 1999. They must not
provide legally aided advice and assistance (0 new
clients from that date.

2, Distant solicitors

2.1 Itis accepted that clients seeking advice about
clinical negligence may be at a distance from a
solicitor/adviser, in particular because of the
requirement that only specialist practitioners deal
with this work. Accordingly, the Board expects that
franchisees will travel to see clients where this is
reasonable and necessary. Guidance is set’out below.

2.2 Special arrangements are available to franchisees
which make it administratively easier to accept an
application for advice and assistance where issues of
access can be demonstrated. These are postal
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2.9

2.6

applications, telephone advice and the payment of
outward travel disbursements but not travelling time.
(General guidance on the use of these special
arrangements is given at Section 1, General — Advice
& Assistance — paragraph 9.2.)

Franchisees considering using one of these

arrangements should consider whether it is, in all the

circumstances, appropriate to accept instructions

having regard to the service to be provided to the

client, and the costs of providing that service. Factors

in favour of accepting instructions will include:-

a) any legitimate expectation of the client of
specialist assistance in light of the subject matter,
i.e. by a specialist practitioner dealing with other
similar cases;

b) the lack of availability of that expertise in the
client’s geographical area;

¢) the nature, complexity and/or significance of the
subject matter such as to justify the involvement
of a distant solicitor;

d) the possibility of advising without the need for
personal attendance; and

e) significant previous knowledge/dealings with the
client such as to justify renewed involvement
even though the client is at a distance.

These factors need to be balanced against the
distance between the client and franchisee in terms of
accessibility for the client and increased costs of
travel/travelling time. The greater the distance the
greater the justification which will be required.

It is unlikely to be justified for a franchisee to travel
to attend on a client at a significant distance from
his/her home or office, involving a one way travelling
time of more than 3 hours, on the basis that it would be
more appropriate for the matter to be dealt with by a
franchisee more local to the client. This will, however,
depend on the circumstances of the case and the
availability of another franchisee closer to the client.

Where a franchisee does consider a longer travelling
time to be justified in a particular case (e.g. possibly
because the client’s claim relates to a specialist area
and the franchisee has particular experience of
handling other similar cases), a note outlining that
Justification should be made and retained on the file.

Where longer travelling time cannot be justified the
franchisee must consider what assistance can be
provided to ensure that the client is referred to an
appropriate source of information regarding other
franchisees with relevant expertise (who may or may
not be more local to the client). If necessary the
franchisee may consult the Board, either at the local
area office, or by using the Board's free helpline
0500 282 300.

Advice and assistance from more than one solicitor

Franchisees may use the devolved power to self-
authorise the acceptance of an application for advice
and assistance from a client who has previously
received advice and assistance in the same matter from
another solicitor, without the need to refer to the area
office. This devolved power must be exercised in
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4.2
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accordance with the relevant regulations and the general
guidance to franchisees, in Section 1, General — Advice
& Assistance, paragraphs 2.5 and 9.3.4 respectively.

When considering the use of this devolved power it
should be borne in mind that authority should not be
given if the client merely finds the first advice
unpalatable and wants a second opinion (Section 1,
General — Advice & Assistance, paragraph 2.5.5 (a)).
In an exclusive environment lack of expertise by the
previous solicitor (who will also be a franchisee)
would not normally be a justifiable reason for

‘exercising the devolved power.

Where the client indicates dissatisfaction with the
service provided by the first solicitor, and no other
justification can be provided for the authority to be
given, the client should be informed about the
exclusive provision of specialist advice for clinical
negligence, and advised that the most appropriate course
of action would be to use the complaints/service
improvement procedure at the first franchisee’s firm.

Initial attendance and case screening

At the first attendance the specialist practitioner
should take instructions from the client about what
happened, how it happened and what injuries and
losses have resulted. It may or may not be possible to
consider clinical/medical records at this stage,
depending on whether any have already been
requested by the client or provided following a
complaint through the NHS complaints procedure
(see paragraph 5.2 below for guidance on obtaining
clinical/medical reports). Once the basic information
has been obtained by way of a statement from the
client, the specialist practitioner should carry out an
initial screening of the case to determine the most
appropriate course of action.

Initial case screening is the first stage in the Board’s
three stage approach to pre-issue investigative work
undertaken in a clinical negligence case. It allows the
specialist practitioner to consider the information
available initially, and to apply the statutory tests
relating to legal merits and reasonableness to that
information. (These tests are re-applied to the different
levels of information available at each stage of the
case). This screening will determine whether a fee
paying client of moderate means would be advised to
incur the costs of further investigation. Although the
information available at this stage may be very
limited, the decision as to whether the costs of further
investigation are justified is made by a specialist with
the benefit of experience and exercising common sense
and skill in considering the information. Moreover in
many cases technical in-house support is also available.

If a client is eligible for advice and assistance, initial
case screening is carried out within the initial two
hour limit. This will cover taking instructions,
considering any relevant clinical/medical records (if
any are available at that stage), the provision of initial
advice as to the law, procedure, costs and statutory
charge, and applying for legal aid.

The reason for the client pursuing the case is an

4.5

4.6

4.7

4.8

important consideration during the initial screening.
Applications for legal aid should only be submitted if
the primary purpose of the applicant is to claim
damages in respect of clinical negligence. During the
initial screening the solicitor is able to identify cases
for which applications for legal aid should be made,
and those for which other methods of resolving
clients’ concerns would be more appropriate.

Specialist practitioners should reject cases following
initial screening if there is no prima facie evidence of
negligence, or if even at this early stage it is clear
that it would be unreasonable to proceed with a claim
because the likely costs of the case would outweigh
the potential benefit to the client. (See the section on
Civil Legal Aid, paragraphs 2.2.3 — 2.2.8.)

The initial screening stage is likely to be satisfied if
there is prima facie evidence of negligence (legal
merits), and it appears that the cost/ benefit criteria
will be met (reasonableness).

In relation to legal merits:

* There must be reasons to consider that the injury to
the client could have been caused by negligence.
This involves some information to indicate the
possibility that negligent acts or omissions were
responsible for the injury, or for an outcome which
is not an acceptable one in view of the clinical/
medical procedures involved.

* Uncertainty over the merits at the initial screening
stage (as opposed to there being no prima facie
evidence) would not necessarily result in the
solicitor refusing to take forward an application,
particularly where the claim involves serious
injuries or traumatic events leading to a substantial
claim in damages.

* However, the fact that a client has experienced a
less than satisfactory clinical/medical result, or is
suffering in a way that was not anticipated, is not,
in the absence of prima facie evidence of
negligence, sufficient for legal aid, even in a
limited form, to be granted.

In relation to reasonableness:

* The cost benefit criteria must be likely to be met at
all stages of the case.

« If it appears very likely from the initial screening
that a case will not meet the cost benefit criteria at
some stage in the future, then an application for
legal aid is not appropriate. This is because it is not
reasonable to fund cases which subsequently
become non-viable in cost benefit terms. Such
cases are likely to be discharged at a later stage
with a loss to the Fund and disappointment for the
client.

* Claims with an estimated value of £5,000 or below
would be unlikely to pass the initial screening stage
because the potential costs of the case would be
likely to outweigh the probable benefit to the
client. However, if liability is accepted, or in an
exceptional case the estimated costs of the case are
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4.10

4.11

4.12

4.13

4.14

5.1
L

exceeded by the likely damages to such an extent
that a fee paying client of moderate means would
consider it reasonable to pursue litigation, then the
case may proceed.

Where the solicitor considers that an alternative
course of action is more appropriate, the two hour
initial limit will cover taking instructions, advising on
other relevant avenues, assisting with a complaint to
the NHS complaints procedure or, in appropriate
circumstances, referring the client to a specialist
agency or support network such as AVMA.

Solicitors may consider that an alternative course of
action is appropriate if:

* An application for legal aid is unlikely to be
successful (either because there is no prima facie
evidence of negligence or because potential costs
would exceed likely benefit).

« The client is not seeking to pursue a claim in
damages by way of court action.

* An application would be premature because the
client is still recovering from an injury, and the
client is advised to return after a specified period.

It may be that a client, while dissatisfied with his/her
clinical care, does not wish to pursue a claim for
compensation through the courts. The client may be
seeking an explanation, a reassurance as to future
standards, and/or an apology following the
investigation of the complaint. In these
circumstances, consideration should be given to the
use of the NHS complaints procedure as a way to
resolve the client’s problems and concerns.

If, following the initial screening, the solicitor is not
prepared to submit an application to the area office,
this should be explained to the client (or set out in a
letter) and a note of the reasons (or copy letter)
should be retained on file.

Decisions as to whether to carry out initial screening
for particular clients must be left to individual firms.
However, it would not normally be appropriate for
firms to undertake initial screening where they are
unlikely to have the capacity to progress the case to
investigation and beyond.

All applications for civil legal aid (both initial
applications and those for amendments) should be
checked and approved by the category supervisor
before being sent to the area office. A note that this
has been done should be recorded on the file. This
function may also be carried out by other clinical
negligence panel members in the firm (or during
short periods when the supervisor or panel member is
temporarily unavailable by a deputy), provided that
the authority to do so has been delegated to them by
the category supervisor.

Extensions to the financial limit

General

General guidance on the use of the devolved power
to self authorise an extension to the financial limit is

5.2
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5.4.1

S5
5.35.1

provided in Section 1, General — Advice &
Assistance, paragraph 9.5. The following category
specific guidance should also be applied.

Medical records

Neither the disclosure of clinical/medical records nor
the obtaining of clinical/medical records would
normally be dealt with at the initial screening stage of
the case, and an extension to the financial limit for
this purpose is unlikely to be granted. It is noted that
where the relevant records were produced after 1
November 1991 they are available to the client on
request under the Access to Records Act 1990, and
therefore some clients may bring some or all of their
clinical/medical records with them when seeking
legal advice.

It is also likely that clients will provide relevant
clinical/medical records and other information at the
first attendance if they have pursued a complaint
through the NHS complaints procedure. Where such
information is available from the outset, it should be
used to inform the initial screening process in
deciding whether or not an application for legal aid is
justified. As consideration of records can be limited
to those strictly related to the negligent act at this
stage, an extension to the financial limit for the
purpose of extensive consideration of detailed records
would not be appropriate.

Medical reports to negotiate settlement

Extensions to cover obtaining and considering
medical reports may be approved in clinical
negligence cases in exceptional circumstances only. If
the client is acting in person in a claim of insufficient
value for an application for legal aid to be justified,
but where there are good/ excellent prospects of
success or liability is not in dispute, and a medical
report is needed to issue proceedings or to reach
settlement without proceedings, an extension of 10 to
20 units (1 to 2 hours) might be justified (plus the
medical report cost).

Consideration of findings following referral to the
NHS complaints procedure

An extension of 10 to 20 units (1 to 2 hours) may be
approved to allow a franchisee to assist the client
with a complaint to the NHS complaints procedure. A
shorter extension may be sufficient for cases which
are determined by the local resolution procedure
where there is limited documentation. However, a
longer extension may be needed if the complaint is
dealt with by an independent review panel where
substantial documentation may be generated.

Appeals for legal aid

If an application for legal aid is refused, it might be
reasonable to grant an extension for the purpose of
preparing an appeal. The usual extension would be
for 5 units (30 minutes). In exceptional cases
solicitors may be able to justify an additional 5-10
units (30-60 minutes) if specific research is necessary,
e.g. to find literature to support a causal connection
between a birth defect and the handling of the birth.




GUIDANCE

6. SUGGESTED TIMES FOR GREEN FORM
EXTENSION REQUESTS
Reason for extension Paragraph | Suggested time
reference |(1 unit = 6 mins)
Medical reports to negotiote settlement | 5.3.1 10-20
(Consideration of findings following
referral o the NHS complaints procedure |  5.4.1 10-20

Appeals for legal aid 551 5-10

CIVIL LEGAL AID

1.
1.1
1.1

1.2
1.2.1

1.3
I:3:1

1.3.2

Dealing with initial applications
General

The guidance about accepting initial instructions
(provided in paragraph 1 of the Legal Advice &
Assistance part, earlier in this section) also applies to
applications for civil legal aid. Specifically, non
franchisees will be able to continue to act for clients
where the application for a certificate was made, i.e.
signed by the client, prior to 1 February 1999, but
will not be able to submit applications made after that
date. Provided the application has been determined, it
does not matter if an offer is accepted or an appeal
against refusal is allowed after that date.

There is a three-stage approach to the investigative
work which needs to be completed in clinical
negligence cases before an application for the
amendment of a certificate to cover the issue of
proceedings can be made. The three stages are:

« Stage one: Initial screening
» Stage two: Preliminary investigation
» Stage three:  Full pre-issue investigation

The merits test is applied at all three stages, but at
each stage more information is available.

The merits test

The statutory tests relating to legal merits and
reasonableness are applied to the initial application,
and re-applied at each stage of the case. While the
nature of the tests remains the same, the information
available at each stage increases.

Initial screening - stage one

The first stage of the investigative process is the
initial screening of the client’s case by the specialist
practitioner. Legal aid funding is available for this
stage if the client is eligible for Legal Advice and
Assistance. Detailed guidance on initial screening is
provided earlier in that section (see Advice and
Assistance paragraph 4 — Initial Attendance and Case
Screening). This guidance deals with its role in the
application process.

The purpose of initial screening, which takes place
before an application for civil legal aid is submitted
to the area office, is to allow the specialist
practitioner to apply the statutory legal merits and
reasonableness tests to the limited information available

1.3.3

1.3.4

1.3.5

1.3.6
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at that stage. In this way the specialist practitioner
identifies cases where an application for legal aid
would be appropriate, as against those for which an
alternative course of action would be more suitable.

No application for civil legal aid should be submitted
unless the specialist practitioner has carried out an
initial screening and is satisfied from the limited
information available that further investigation is
justified. This means that the specialist practitioner is
satisfied that on the basis of the limited information
available at that initial stage the case meets the
statutory legal merits and reasonableness tests i.e.
that there is prima facie evidence of negligence, and
that it is reasonable from a cost/benefit view to
proceed further.

An application for legal aid, even limited to a
preliminary investigation, will not be granted in the
absence of prima facie evidence of negligence. To
satisfy the prima facie test there must be some
information to indicate to a specialist practitioner the
possibility that negligent acts or omissions were
responsible for the injury, or for an outcome which is
not an acceptable one in view of the clinical/medical
procedures involved. The fact that a client has
experienced a less than satisfactory clinical/medical
result, or is suffering in a way that was not
anticipated, would not, in the absence of such prima
facie evidence of negligence, be sufficient for legal
aid to be granted.

In the case of smaller claims (those to a value of no
more than £10,000) if there is little prima facie
evidence of negligence, legal aid is likely to be refused
on the merits, and on the basis that the NHS complaints
procedure may be a more appropriate avenue to
pursue. The procedure is not designed to resolve
allegations of clinical negligence but is intended to
provide the complainant with an explanation of what
occurred. (Guidance on the Board’s approach to the use
of the NHS complaints procedure is provided earlier in
this section, see Advice and Assistance paragraph 4.11).

Legal aid is unlikely to be granted for disputed claims
with an estimated value of £5,000 or less. This is
because the potential costs of the case would be likely
to outweigh the probable benefit, and the reasonableness
part of the merits test would not be satisfied. However,
if liability is accepted or, in an exceptional case,
where the estimated costs of the case are exceeded by
the likely damages to such an extent that a fee paying
client of moderate means would consider it reasonable
to pursue litigation, then the case may proceed. (See
paragraphs 2.2.3 — 2.2.10 in this section in relation to
cost benefit and risk assessment).

Legal aid to take proceedings for clinical negligence
will not be granted unless the primary purpose of the
applicant is to claim damages arising from clinical
negligence. The initial screening process provides for
the consideration of alternative remedies. (See Advice
and Assistance paragraph 4.4).

Preliminary investigation — stage two

All applications for civil legal aid (both initial
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applications and those for amendments, including
amendments relating to costs limitations) should be
checked and approved by the category supervisor
before being sent to the area office. A note that this has
been done (or at the least a copy of the application
form countersigned by the supervisor) should be
retained on file. This function may also be carried out
by other clinical negligence panel members in the
firm (or during short periods when the supervisor or
panel member is temporarily unavailable by a
deputy), provided that the authority to do so has been
delegated to them by the category supervisor.

The second stage of the investigative process is the
preliminary investigation. This allows for further
merits screening by a specialist practitioner before
the commitment of the substantial levels of time and
costs involved in a full pre-issue investigation. It is
particularly relevant in cases where the estimate of
damages is modest, i.e. less than £25,000, or where
there are specific concerns about a case at this very
early stage.

A legal aid certificate, limited in terms of scope to a
preliminary investigation, will be subject to a costs
limitation of £2,000. This is a maximum figure, and it
is expected that most cases suitable for a preliminary
investigation will conclude that investigation well
within this amount. The limitation will enable a
specialist practitioner to identify the relevant and
necessary notes and records and to obtain an expert’s
preliminary view, but not to investigate subsidiary
issues in detail until a positive view has been
obtained. In some cases a preliminary investigation
may result in the specialist practitioner advising the
Board that the case should not be taken further
because there are no reasonable prospects of success
or because costs would exceed benefit.

Although the standard first limitation on a certificate
will be to a preliminary investigation, there may be
circumstances (for example, where liability is
admitted and causation is not in issue, or where the
specialist practitioner believes that a preliminary
investigation would result in a duplication of costs
without contributing significantly to the screening
process) when it is appropriate for the certificate to
cover a full investigation.

If a specialist practitioner seeks initial cover for a full
rather than a preliminary investigation, full reasons as
to why this is appropriate in the particular
circumstances of the case must be provided.

Dealing with applications for amendments
Full pre-issue investigation — stage three

Once the preliminary investigation is completed, the
legal merits and reasonableness tests will be re-
applied in the light of the additional information
gathered from the client, the clinical/medical records
and the expert’s preliminary view. It is expected that
this additional information will enable the specialist
practitioner to revise his/her initial views on
prospects of success, quantum and potential costs.
The application for amendment form will provide the
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area office with a record of the developing views of
the specialised practitioner about the case.

The purpose of a full pre-action investigation is to
provide both the client and the Board with as
accurate an assessment as possible, in the absence of
the full case of the defendant, of the prospects of
success and quantum.

An application to amend a certificate to cover a full
pre-issue investigation is unlikely to be granted if:

* it appears that there are no reasonable prospects of
success; or

* the estimated costs of the case are more than the
potential damages (in that the Board seeks to avoid
funding cases in which costs are disproportionate
to the amount claimed); or

« liability is in dispute and the potential damages are
estimated at £5,000 or less (unless in an
exceptional case the estimated costs of the case are
less than the damages to such an extent that a fee
paying client of moderate means would consider it
reasonable to pursue the litigation).

An amendment to cover a full pre-issue investigation
will enable the specialist practitioner to work in
accordance with the Clinical Disputes Pre-Litigation
Protocol to:

« obtain and examine all relevant clinical/medical
records

* obtain detailed statements from all relevant witnesses
* instruct expert(s) to prepare medical report(s)
« prepare and send the letter of claim

« consider the defendant’s response to the plaintiff’s
letter of claim

« consider the relevant evidence with counsel and
expert(s) (if necessary)

« obtain counsel’s opinion (the need to involve
counsel might not arise if the issues are such that
the specialist solicitor is able to advise the area
office without the benefit of counsel’s view; for
example, if the expert(s) is(are) unwilling to
support the case or because the case is very strong).

The costs limitation would normally be increased to a
sum not exceeding £5,000 (to include costs and
disbursements but to exclude VAT). However,
although it is expected that most cases will conclude
full investigations well within this figure, this
standard amount can be varied subject to the
breakdown of the work to be undertaken and costs
incurred, which is submitted with the application for
amendment. Where steps with associated costs
exceeding the standard £5,000 limit are immediately
foreseeable, that additional work must be justified
and fully detailed in the breakdown of work/costs.
Note that any subsequent amendment(s) to the cost
limitation will not be made other than to cover
additional steps which were not previously
foreseeable and therefore were not included in the
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original estimate (see paragraph 2.4 below).

The issue of proceedings and steps up to (but
excluding) trial

Unless the limitation period is about to expire, an
application to amend a legal aid certificate to cover
the issue of proceedings is unlikely to be granted
before the completion of the full investigation stage
in accordance with the Clinical Disputes Pre-
Litigation Protocol.

An application to amend a certificate to cover the
issue of proceedings before full pre-action
investigations are completed in accordance with the
protocol is likely to be granted if:

« the limitation period will expire before the
investigative stage can be completed;

* it appears that there are reasonable prospects of
success;

* the estimated costs will not exceed the potential
damages, and

« the value of the claim exceeds £5,000 (unless, if
less than £5,000, in an exceptional case the
estimated costs of the case are exceeded by the
likely damages to such an extent that a fee paying
client of moderate means would consider it
reasonable to pursue the litigation).

When the full pre-issue investigation is complete, the
specialist practitioner is in a position to discuss with
and advise the client as to estimates of three key
pieces of information: the predicted amount of the
damages if the proceedings are successful (A), the
probability of success (P), and the estimated costs (C).

For the purposes of this exercise at the pre-issue
stage the estimate of costs should take into account
any prospects of settlement. The C figure should
comprise the sum of the estimated profit costs
exclusive of VAT (at legal aid rates with enhancement
if appropriate) and the estimated disbursements to
include counsels’ fees incurred to the stage at which
settlement is expected or up to and including trial if
no settlement is anticipated. If costs are to be estimated
on the basis of prospective settlement, an explanation
of why this is appropriate in the particular
circumstances of the case must be provided.

An application to amend following the conclusion of
a full pre-issue investigation is likely to be successful
if a consideration of the key information (i.e. A, P
and C) produces a result on a risk-based assessment
in the following ranges:

Prospects of success (P)

Damages compared to costs (A:C)

fess than 50%

whatever the ratio the application is likely
fo be refused

50% — 60%

estimated damages must be af least
1.5 times costs

more than 60%

estimated damages must be ot least

equal to costs
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Specialist practitioners are required to estimate within
a wide banding range at this stage. If an area office is
concerned about any of the estimates of key
information provided by a specialist practitioner,
clarification may be sought. However, if doubts about
the validity of the key information lead to a refusal of
an amendment, a report would normally be obtained
from AVMA (see paragraph 3 below).

The cost benefit ratio which applies at this stage must
take into account a factor to reflect a level of risk
assessed on the practitioner’s view as to the
probability of success. The ratio is different to that
used when full disclosure has been made because of
the differing amounts of information available.
Moreover, the ability to take any realistic prospects
of settlement into account at this stage, when
estimating costs, ensures that smaller claims can
continue.

While these figures are best estimates and not exact
predictions, they are made by specialist practitioners
on the basis of the increasing amounts of
information available at each stage. The use of this
risk based assessment approach provides consistency
and justifiability of decision making by the Board.

Amendments to cover trial

The three pieces of key information are equally
important to the consideration of amendments to
increase the scope of the certificate to cover trial.
Moreover at this stage the estimates of this key
information are likely to be much more accurate than
those provided before the issue of proceedings.

At this stage in the proceedings the estimate of costs
should include all costs incurred and those to be
incurred up to and including the trial. Such costs
would consist of estimated profit costs (at legal aid
rates with enhancement if appropriate) and estimated
disbursements to include counsels’ fees. VAT should
be excluded.

An application to amend following the conclusion of
all steps up to and including mutual exchange of
statements and reports is likely to be successful if a
consideration of the key information (i.e. A, P and
C) produces a result on a risk-based assessment in
the following ranges:

Prospects of success (P)

Damages compared to costs (A:C)

less than 50%

whatever the ratio the application is
likely to be refused

50% -

60% estimated domages must be of least
2 times costs

60% —

80% estimated damages must be at least
1.5 fimes costs

more than 80%

estimated damages must be at least -
equal fo costs
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Amendments to increase costs limitations

All applications to amend certificates to increase
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costs limitations at any stage in the proceedings will
be considered subject to the requirements of
paragraphs 2.2 — 2.3, In addition, amendments will
only be approved where the costs directly relate to
an additional step, which itself can be justified (i.e.
they will not be approved to cover additional costs
associated with work for which a breakdown has
already been provided). Detailed breakdowns of
work to be undertaken and costs to be incurred
(together with work and costs already
undertaken/incurred) must be provided with all
applications for amendment, together with revisions
of the key information.

Offers to settle/Payments into court

The general guidance in the current Legal Aid
Handbook at note 5 of NFG 12-02 applies to offers
to settle and payments into court. While the Board
must be informed of an offer to settle only if it is
unreasonably refused by the assisted person, all
payments into court that are declined must be
reported to the Board.

Where the other side has made a substantial offer it
is likely to be reasonable to refuse that offer
provided that a consideration of the key information
produces a risk-based assessment in the ranges
specified in paragraph 2.3.3 above. However, the
percentage probability of success must be looked at
in terms of the prospect of beating the payment into
court,

Appeals and the use of AVMA merits screening

Whenever an area office decides to refuse an initial
application for a certificate, or for an amendment
leading to a discharge, and the refusal/discharge is
appealed there must be consideration of whether an
AVMA merits screening report is appropriate in the
particular circumstances.

AVMA will be provided with all the information
supplied to the area office. In order to prepare the
merits screening report, they may also contact the
specialist practitioner directly to discuss the case,
and to clarify issues if necessary. A copy of the
report will be sent to the specialist practitioner.

If the AVMA report is unfavourable, the appeal will
be listed for an area committee hearing.

However, if the AVMA report is favourable, the area
office will review its decision to refuse by re-
applying the statutory merits test in accordance with
this guidance, and in the light of any additional
information including the report from AVMA .

If the application is not granted on review, the area
office will confirm its refusal, providing amended
reasons as appropriate. The appeal will be listed for
an area committee hearing.

Appeals against refusals of legal aid applications, or
against discharge or refusals to amend will involve

referral to AVMA if:

8.3

4.2

* the refusal or discharge is based on grounds
relating to legal merits, as opposed to
reasonableness, and the appeal is supported by the
specialist practitioner; or

* the refusal or discharge is based upon a
combination of legal merits and reasonableness (as
opposed to those based solely upon grounds of
reasonableness) and the appeal is supported by the
specialist practitioner; or

« the refusal or discharge is based upon a dispute
with the specialist practitioner as to quantum; or

* an assisted person is refusing to accept the advice
of his/her specialist practitioner (who is not
supporting a legal merits related appeal) and
wishes to change solicitors, provided that the area
office is satisfied that in the absence of clear and
unambiguous evidence such a report is necessary
because there are relevant disputed, complex issues
(see paragraph 4 below).

All appeals involving a referral to AVMA will be
dealt with by an area committee with at least one
clinical negligence panel member.

Requests for a change of solicitor

Requests to amend the acting solicitor in clinical
negligence cases are subject to the Note for
Guidance provided in the Legal Aid Handbook
(NFG 10-03), but are likely to be approved (subject
to that guidance) where:

* the legal aid certificate is to be transferred to a
franchised firm from a non franchised firm; or

* the solicitor with conduct of the case (whether
franchised or not) has moved to a new firm and has
carried out sufficient work in the matter to justify
taking the case with him/her.

A non-franchised firm may also nominate another
solicitor in the practice to assume conduct of a
clinical negligence case following the departure of
the nominated solicitor (subject to them
demonstrating competence in accordance with
Practice Rule 12.02). In these circumstances no
application for an amendment for change of solicitor
is necessary.

Amendments to change from one franchised firm to
another are unlikely to be granted other than where
the client or solicitor moves and an amendment can
be justified on the basis of significant inconvenience
in relation to access and where limited additional
costs only will be incurred. Given the franchise
exclusivity for clinical negligence work, client
dissatisfaction with service or advice already
provided will not usually be considered acceptable
Justification for a change of solicitor unless the client
has exhausted the complaint/ service improvement
procedure at the original firm and/or where the client
is able to demonstrate, to the area office’s
satisfaction, that the service or advice provided fell
below the franchised standard.




Legal aid is undergoing a period of fundamental reform.
At this time of change, it is more important than ever
that everyone who deals with legal aid work reads Focus.
It is essential in order to understand the current operation
of the scheme and the implications of the initiatives for
the future.

This has recently become an official requirement as the
revised version of the Legal Aid Franchise Quality
Assurance Standard specifies that all franchised
organisations, and those applying for a franchise, must
keep recent copies of Focus.

Focus contains:

® News about recent events, decisions, announcements
and initiatives

® Invitations to participate in the projects and
consultations that will help to shape the future of
legal aid

Timetables of all the key dates and deadlines for
consultations, franchising and contracting

Updates on ongoing pilots, projects and systems
New eligibility rates every spring and updates on
remuneration

Points of principle — summaries of important
decisions made by the costs appeals committee

Guidance: Exercise of Devolved Powers — a
summary of the latest changes

@® Payment dates

Where articles about particularly complex issues are
included you will find a contact name and telephone
number of someone at the Legal Aid Board who will
answer any questions that you might have.

Make sure that everyone involved with legal aid work
in your organisation sees Focus — photocopy it if
necessary.

Receiving Focus

Focus is sent automatically to all legal aid account
holders, free of charge. It is usually published four
times a year. It is not strictly quarterly, as it is
produced whenever we need to communicate
important information to the profession, rather
than according to a rigid timetable.

Focus is distributed using the names and addresses
of all legal aid account holders, details of which
are held on our Master Index database. If you
have not received a copy of Focus it may be
because you have not alerted the Master Index
Section to any changes to your name, address or
DX. Please make sure that you send any relevant
changes to them, at 85 Gray’s Inn Road, London,
WCI1X 8AA, or DX 328 London, or fax them to
0171 813 8624. Please quote your legal aid
account number.

Your copy of Focus will be addressed to the
individual in the organisation named on the
Master Index database, but it is important that it is
circulated to all those who are involved in legal
aid work. To help you to circulate Focus, you may
make as many photocopies as you need.

Focus is produced by the
Legal Aid Board’s Press Office,
85 Gray's Inn Road,

London WC1X 8AA.

Please contact Sophia Swithern

0171 813 1000

extension 8567
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